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OVERSIGHT HEARING ON THE IMPACT OF 
THE EXPANSION OF THE MINNEAPOLIS-ST. 
PAUL INTERNATIONAL AIRPORT ON THE 
MINNESOTA VALLEY NATIONAL WILDLIFE 
REFUGE 


WEDNESDAY, FEBRUARY 3, 1999 

House of Representatives, 

Committee on Resources, 

Washington, DC. 

The Committee met, pursuant to other business, at 11:22 a.m., 
in Room 1324, Longworth House Office Building, Hon. Don Young, 
[chairman of the Committee] presiding. 

STATEMENT OF HON. DON YOUNG, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ALASKA 

Mr. Young. The hearing will come to order. The purpose of this 
hearing today is to take testimony on the impacts of an airport ex- 
pansion on one of our premier national refuges, the Minnesota Val- 
ley National Wildlife Refuge. 

The refuge is home to a broad range of wildlife species which de- 
serve every bit as much protection as do the species that live in 
other national refuges, including in Alaska refuges such as the Arc- 
tic National Wildlife Refuge and Izembek National Wildlife Refuge. 
Species living in this refuge include threatened bald eagles, 35 
mammal species, 23 reptile and amphibian species, 97 species of 
birds, including the tundra swans, migrating all the way from Alas- 
ka. 

The new runway expansion will cause so much noise and disturb- 
ance that most of the facilities under the path of the runway will 
be relocated. In fact, the refuge will be so impacted by the noise 
that the FAA has agreed to pay the Fish and Wildlife Service over 
$20 million to compensate them for taking of their property by vir- 
tue of noise. 

Yet, with this level of disturbance, the Fish and Wildlife Service 
and the FAA found that wildlife would not be disturbed so much 
that the airport expansion should be stopped. They also found no 
impact on the threatened bald eagle and no need for the protection 
of the Endangered Species Act in this case. They found that the 
wildlife in the refuge will adjust to the noise. They found that there 
is little significant evidence that wildlife will be seriously harmed 
by the 5,000 take-offs and landings per month at less than 2,000 
feet above those important migratory bird breeding and resting 
areas. 
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I'm not surprised by that. Most of us know that wildlife adjust 
to human presence and in some cases actually thrive, and I have 
an example of this. 

This is my little caribou herd around the wells that have been 
drilled in the terrible dastardly deeds of the oil companies, and are 
migrating and living there very happily, scratching their backs on 
the pipeline, resting their tired, weary souls under the derricks 
that exist there. I mean, this is an example of how animals can ad- 
just. 

Most of us know that wildlife adjusts to human presence, and in 
some cases actually thrive. Fairfax County, abundant deer and bird 
and fox population can attest to that with all the building around. 
We've got more deer and everything else than we've ever had be- 
fore. 

Certainly I would agree that airports must be safe and that 
human life and safety come first. However, how many times have 
the members of this Committee been told by the Clinton Adminis- 
tration that important safety projects cannot go forward because it 
might— and I stress might— impact wildlife. This constant excuse 
has been used many times in Alaska to oppose vital public safety 
and health projects. 

Mr. Pombo and Mr. Doolittle have heard that in connection with 
their efforts to get vital flood control improvements needed for the 
safety of their constituents in California, where we had to save the 
Blue beetle or the Elderberry beetle. 

I know, in fact, that wildlife and human beings can co-exist. In 
the coastal plain of Alaska, just like I've shown, the caribou have 
increased, the ducks have increased. I'm showing that picture 
around to show you they can co-exist. Yet, some members of this 
Congress, including some in this room and that are going to testify 
later, have agr^ to this airport expansion in Minnesota— have in- 
troduced legislation that would preclude most human activities in 
the Arctic National Wildlife Range by designating it as wilderness. 

I guess they believe that wildlife in Alaska can't adjust to human 
activities, but they can adjust in Minnesota, and I'm really sad- 
dened by that because we've probably put more money into our 
wildlife than any other State. But apparently that wildlife in Min- 
nesota is a lot smarter, and I can't understand that at all. In addi- 
tion, the Airport Commission, by taxing passengers flying through 
Minneapolis, will pay over $20 million in compensation for the lost 
use of refuge lands. 

The Fifth Amendment of the Constitution protects private prop- 
erty when it must be used by the public. This administration has 
consistently threatened to veto every bill that has been introduced 
that would reduce the burden on private property owners when 
they attempt to seek compensation for their lost property from the 
U.S. Government. They have made the process so expensive, so 
time consuming, so lengthy, and so difficult, that only the wealthi- 
est land owners can have any hope of attaining the compensation 
guaranteed under the Fifth Amendment. 

Yet the Fish and Wildlife Service demanded and received com- 
pensation for the impacts on the people who use the refuge without 
having to file a lawsuit or even threaten a lawsuit. They demanded 
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compensation and got it. I guess I should not be shocked at any- 
thing by this administration, especially their hypocrisy. 

As you know, I support our refuges. I've introduced a refuge bill 
that was signed into law. I have probably sponsored more refuges 
laws, and I 've worked with the refuge system. I want refuges to be 
places where wildlife can thrive, and I want them to be accessible 
to the public. I support adequate funding for the refuges. I agree 
that refuges and wildlife should not be used to stop needed projects 
and development in nearby communities, but there is a double 
standard here, my friends. When I can't build a road that saves 
lives— and to my knowledge there have been no lives lost in this 
Minnesota airport— yet I have lost 11 lives because this Congress 
and certain Members of this Congress, especially from the delega- 
tions in Minnesota, want to have a wildlife refuge inviolate. 

There's something wrong with that. There's a double standard 
within the Fish and Wildlife Department, there's a double standard 
within the Members of Congress that don't see that they parallel 
and track one another. There is the ability to be compatible if we 
work together. But when you exclude and put wildlife ahead of the 
safety of people, you are doing great damage to, I think, to the sys- 
tem of Congress and the system of fairness. 

I have asked Fish and Wildlife to be fair, and, frankly, to stop 
discriminating against the rural people of America. It seems it's all 
right if it's close to a large metropolitan area and you've got the 
horse power, but when it's a small, little town and there are only 
300 people, they are not important. I don't like the double stand- 
ard, and before this is over we're going to have lots of fun with this 
issue, especially with the Fish and Wildlife. 

As a Member of Congress I can understand. I don't agree with 
it, I don't like it, but I can understand it. That Fish and Wildlife 
has this double standard is wrong, it's immoral, and it is corrupt. 

[The prepared statement of Mr. Young follows:] 

The Chairman. 

I recognize Mr. Vento. 

STATEMENT OF HON. BRUCE VENTO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MINNESOTA 

Mr. Vento. Well, I thank the Chairman for holding the hearing 
and for drawing together the Minnesota delegation in support of 
this support of this wildlife refuge, Mr. Chairman. And I would just 
point out on the basis of the Chairman's remarks— he's got a lot 
of questions, and I think we have the answers for them, and I 
think that this is not comparable to some of the examples that 
were cited with regards to the impact on wildlife and the reasons 
for the compensation that was and is provided here. Not one single 
acre of this wildlife refuge is touched on the ground by this. This 
is the issue of an aircraft overflight issue and a flight path over the 
sight. 

In fact, when this particular refuge was designated in 1976, it 
specifically had provisions that said it would not impact the sur- 
rounding economic development. Beyond that, I would point out 
that not only did they work very hard to come to an agreement 
here— and I appreciate the Fish and Wildlife Service work, the 
FAA, and the Metropolitan Airports Commission in Minnesota, the 
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work they did. They did a good job, but they also— in terms of this 
compensation— but the Metropolitan Airports Commission has al- 
ready paid out $100 million to, in fact, sound-proof homes in the 
flight path in Minnesota. And when they get done, they are going 
to spend about $300 million to sound-proof the homes. 

And the compensation being offered here— the mitigation re- 
sults— something in excess of $20 million— has really little to do 
with the impact on the wildlife because that is very, very difficult 
to document. It has to do with the center, the significant center 
that has been built there that is used for interpretation and edu- 
cation in that area. 

And I might add, Mr. Chairman, that I have a little experience 
with this particular airport because as a junior high school teacher 
about 22 years ago, I taught directly under the flight path of the 
Metropolitan Airport, the international airport, and I can attest to 
the fact that it is very difficult, even with my somewhat modest 
voice, to in fact convey the various cognitive notions that I was try- 
ing to convey to those junior high school students. 

Now I know I don't have any such problem here this morning, 
but I can assure you when the flights go over it is very difficult, 
so it really means that the center that has been developed here and 
the resources that have been developed here will probably, in all 
probability, have to be moved to other sites to augment this. And 
we have, literally, tens of thousands of students, of individuals, 
that visit this particular center each year, and it's been of tremen- 
dous value. 

The agreement, of course, is the culmination of over two years 
of negotiations. It's a symbiotic relationship between all of those 
that have been involved. The Federal Government recognized the 
difficulties associated with creating a refuge in an urban environ- 
ment, and we, in fact, responded to that by limiting it in law. 

Beyond that, of course, we have, within law, under the transpor- 
tation law, the 4(f) provisions. Whenever a transportation project, 
whether it's a road, airport expansion, or others, they need to, of 
course, work with the other Federal resources and entities and 
land managers in that area. 

And beyond that, Mr. Chairman, in the re-framed Fish and Wild- 
life law that you helped write, that you structured and passed 
through Congress— a compromise— you, in fact, made special ef- 
forts to try and limit the ability of the Fish and Wildlife Service 
in the designation process to limit them as to any rights that they 
would have as to issues that are trans-boundary. That's what you 
did in that particular law. I don't think I agree with it. 

In fact, what my view is, I think that we should be looking to 
land managers in most conservation units, whether they're parks, 
whether they're wildlife refuges or others, to be working on a trans- 
boundary issue with the other entities. 

I mean, it's like the Everglades in Florida and the sheetflow that 
goes into the Everglades. We have to have an expectation that 
they're going to be working with the Corps of Engineers, with the 
Florida conversation districts, because of course what happens in 
terms of that sheetflow dramatically and significantly impacts the 
type of— what happens in the Everglades, and so we need to expect 
land managers to be outside the box, to be outside their bound- 
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aries, to be voicing their concerns, to be representing the resources 
and the concerns that they have in the forums, in the States, as 
partnerships with the States, with the local governments and oth- 
ers— certainly other Federal agencies that are involved. And that 
is the expectation that we should mandate of Federal land man- 
agers so that they are part of the solution rather than simply 
standing off and entering these things and being involved in simply 
court cases. 

Now, if it's overflight issues that you're concerned about, I think 
that the record will show that this Committee has had an aggres- 
sive posture with regards to the protection and addressing the 
issues of overflights over parks, over wilderness, over range lands. 

In fact, I think we need a better policy in terms of the reserva- 
tion of air space that takes place on the part of our military. In- 
creasingly, they are, in fact, taking over more and more air space 
in the western part of the United States, albeit for justifiable rea- 
sons in their minds' eye. But I think it's very limiting in terms of 
what it means, in terms of the use of the land on the surface and 
what the impact is on grazing, what the impact is on recreation. 

So we've got a long way to go in terms of addressing this, and 
I'm pleased to see the Fish and Wildlife Service in the area I rep- 
resent pursuing this. And I certainly welcome Mr. Schultz, who is 
here, and the other witnesses: Mr. French from Minnesota, who 
works with the Friends of the Minnesota Valley Wildlife Refuge. 
They've done an excellent job, as well as the administrators with 
the FAA and the Metropolitan Airports Commission, and I hope we 
can get to some of those questions you raised, M r. Chairman. 

[The prepared statement of M r. Vento follows:] 
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EARTH NOTES 

Minnesota Valley National Wildlife Refuge Under Siege 


The Minnesota Congressional Delegation, working on a bipartisan basis, successfully stopped mischievous 
legislation that would have blocked a cooperative agreement between Minnesota Valley National Wildlife 
Refuge and the Minneapolis/St. Paul International Airport. This Refuge, one of the few National Wildlife 
Refuges located in an urban area and adjacent to the airport, is the home to hundreds of species of wildlife 
and waterfowl and is a testament to the fact that humans and a wealth of wildlife can successfully coexist. 

The Fish and Wildlife Service and the Metropolitan Airports Commission have worked together to lessen 
the impacts of the new south-north landing strip on the Refuge. This cooperative effort has produced a 
comprehensive agreement that protects the Refuge, increases visitor usage, and allows for the runway 
expansion without the loss of one acre of the existing Refuge. Instead of praising this cooperative 
agreement, some Members of Congress unfairly criticized the Fish and Wildlife Service and sought to 
block the initiative. Fortunately, the Minnesota Congress Members spoke up and were able to stop this 
disingenuous criticism and action. 


Anti-Environmental Riders Dropped from Must-Pass Legislation 


This Congress, like its predecessor, has been marked by continued attacks against our nation’s 
environmental laws and positive progress that has been achieved. During the 1995-96 session of Congress, 
those attacks were direct and well publicized. The American people rejected that approach and forcefully 
spoke out on behalf of our environment. Rather than resuming a direct assault, the Majority Party in 
Congress this 1997-98 term has sought to strangle our environmental laws through new tactics of attaching 
non-germane legislative riders to must-pass legislation and mislabeling their anti-environmental proposals. 
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Their hope was that these new tactics would attract less public attention and opposition while still undoing 
our laws. I and others in Congress fought against these ill-conceived initiatives. Anti-environmental 
legislative riders were added repeatedly to must-pass funding measures. Provisions were added to gut our 
national Wilderness Act by allowing helicopters to land in wilderness and to place a new road in the 
Izembeck National Wildlife Refuge in Alaska. Other mandates were proposed to increase logging in 
certain national forests and block the Forest Service from removing roads in our forests. Fortunately, those 
provisions were removed from the final version of the law. Other anti-environmental riders, like the 
prohibition on the implementation of the Kyoto greenhouse gas emissions reduction treaty, were 
unfortunately retained, although in a weakened form. 


Mo Udall Wilderness Act Gains Momentum 


Key legislation for which I have advocated, the Morris K. Udall Wilderness Act (H.R. 900), gained 
important momentum during the final days of the 105th Congress by attracting more than 150 cosponsors. 
H.R. 900 would permanently protect the 1 .5 million acre Arctic National Wildlife Refuge in Alaska as a 
wilderness area. The Refuge is a unique ecosystem, essential to the life of over 200 species of wildlife. The 
Arctic Desert area is best Imown as the calving area of the 160,000-member Porcupine Caribou herd. 
Protecting the Arctic Plain is even more urgent with the recent introduction of legislation to permit three- 
dimensional drilling within the Refuge. This drilling would require 56,000 pound "thumper" trucks, 
explosive charges of dynamite, miles upon miles of cables and an average crew of 1 10 workers with 39 
vehicles. Such exploration and the eventual development of this area would destroy this spectacular 
wilderness and jeopardize the survival of many endangered species through spills and other disruptive 
activities. The growing support in Congress for my wilderness proposal is a strong "no" vote to this 
needless invasion of the fragile Arctic Plain, Leasing plans, exploration and development proposals are 
designed to benefit big oil and special interests at the expense of the Arctic Wilderness. These vested 
interests are already sitting upon a portfolio full of leases they try to control global oil production and 
prices. 


Rhinos and Tigers At-Risk, Oh My! 


Despite international agreements to protect the endangered world tiger and rhinoceros populations, their 
numbers continue to decline in dramatic fashion. It is estimated that today there are only 1 1,000 rhinos and 
5,000 living in the wild. While a number of factors have caused this dramatic decline in numbers, illegal 
hunting and poaching have been the primary cause. Tiger and rhino body parts have long been used for 
pseudo-medicinal and ornamental purposes. Despite the development of synthetic alternatives, the demand 
still exists. To slow the trafficking in medicines containing rhino and tiger body parts, Congress has 
reauthorized and amended the Tiger and Rhinoceros Conservation Act by banning labels on traditional 
Oriental medicines from claiming that they contain actual tiger or rhino parts. By barring such claims, it is 
hoped that pressure to use real tiger and rhino body parts in these traditional medicines will be simply 
reduced. 


Superfund Stalemate 


Yet another Congressional session is history and no action has been taken to continue the principal law to 
clean our nation's most hazardous waste sites, the Superfund law. This failure is because the Majority 
Party, which controls the agenda, insists upon shifting the burden of the clean-up cost from the polluters 
who did the damage to the general tax-paying public. In fact, the failure of Congress to reinstitute the 
Superfund tax has allowed polluters to avoid paying Superfund $3 million to $4 million per day to clean up 
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Mr. Young. The gentleman's time has expired. I would just like 
to again remind you— I just read your website. It talks about how 
you spoke up, and your members, and stopped this criticism of this 
invasion of this refuge, and then right on the same page saying 
how you're going to take and lock up the ANWR area in my State, 
and it's a refuge, too. 

I mean there is a two double standard here. Another gentleman 
says— Daniel Ashe, Assistant Director of Refuge and Wildlife— cer- 
tainly hate to be in the position of losing any aspect of any refuge, 
but the Minnesota Valley Refuge is an urban refuge, where urban 
encroachment is a fact of life and you're going to have to deal with 
it. Well, what about my small towns up north? They are not urban, 
but they are small villages, and there are people there and they're 
being impacted by actions of this Congress, and you have a double 
standard, and that is incorrect. 

I'm going to stress that again. A stabilized standard for all ref- 
uges should be put forth. If this was an urban refuge, it should 
never have been created as a refuge. 

By the way, I think you had something to do with that. 

Mr. Vento. I did. I only came here in 1977 to help you with Alas- 
ka. 

Mr. Young. I know. I realize that. 

Mr. Vento. They sent me here. You needed that help. 

[Laughter.] 

Mr. Young. But, again, the reason for this hearing is the double 
standard within the agencies and the Members of Congress. If you 
believe in a representative form of government, there has to be 
some understanding and some belief that fairness is equal to jus- 
tice. 

The first two witnesses: the Honorable Rod Grams of the United 
States Senate— and, boy, if I have kept the Senator waiting, I real- 
ly apologize for that; the Honorable j im Ramstad of the U.S. House 
of Representatives. 

Mr. Vento. Mr. Chairman, I have Mr. Minge's statement. He's 
involved in an agricultural conference; he's got some serious prob- 
lems with regards to pork and other issues and he has asked to 
have his statement put into the record in support of this agree- 
ment. Without objection, Mr. Chairman? 

Mr. Young. Well, it's fine with me. I mean, it's his district, you 
know. 

Mr. Vento. Thank you. 

[The prepared statement of M r. M inge follows:] 

Statement of Hon. David Minge, a Representative in Congress from the 
State of Minnesota 

Mr. Chairman and Members of this subcommittee, thank you for aiiowing me the 
opportunity to speak before this body regarding the proposed runway expansion of 
the Minneapoiis/St. Paui I nternationai Airport and its effects on the Minnesota Vai- 
iey Wiidiife Refuge. 

I appiaud Chairman Young's obvious concern for the weii-being of the Minnesota 
Vaii^ Wiidiife Refuge and for the hundreds of species of piants and animais that 
inhabit the 10,000 acres of this wondrous fadiity. The Resources Committee cer- 
tainiy has an obiigation to iook into any Federai project or iand transaction that 
couid potentiaiiy threaten thefuii and continued operation of a nationai wiidiife ref- 
uge, preserve or nationai park. 

But I can assure Mr. Young that this refuge, of which a significant portion iies 
within the boundaries of my Congressionai District, wiii see iittie if any net ioss as 
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a result of the recently proposed airport expansion/refuge mitigation project. Rather, 
this collaborative effort by the Federal Aviation Administration, the U.S. Fish and 
Wildlife Service, the Metropolitan Airport Commission and the Friends of the Min- 
nesota Valley should be held up as an example of the kinds of Innovative solutions 
that become possible through cooperative efforts. 

These types of expansion projects are frequently portrayed as a clash between 
technological progress and conservation efforts, between business expansion and 
natural resources preservation, between private and public Interests. Yet In this In- 
stance, a very delicately balanced agreement among between diverse Interests was 
reached to accomplish a common goal. 

During my six years In Congress, I have worked closely with the Friends of the 
Minnesota Valley and the U.S. Fish and Wildlife Service In their efforts to create 
and maintain a unique conservation and educational facility In the Twin Cities sub- 
urban area. 1 have been extremely pleased with the way the refuge has been run 
and with the high quality of educational services that It provides for students and 
adults. The opportunity for people from all over the United States to enjoy, appre- 
ciate and learn about these native species of wildlife without significant disruption 
of the animals’ natural habitats Is a tremendous resource that we cannot afford to 
lose. 

I also recognize the Importance of maintaining an effective and efficient transpor- 
tation Infrastructure. As a main hub of airline transportation, MInneapolls/St. Paul 
International Airport serves not only the citizens of Minnesota but fills a role as 
an Important junction point for thousands of other travelers who cross the Mis- 
sissippi River every year. There is widespread agreement among state and local 
leaders in Minnesota that an expansion of the existing airport is crucial, given the 
increased demand for services and the potential for greater competition among air- 
lines. The only reasonable alternative to expansion would be the construction of a 
new airport, an option that many agree would be worse both economically and envi- 
ronmentally than expansion. 

I am joined by a bipartisan group of eight other Members of the Minnesota Con- 
gressional delegation, who believe that the proposed airport expansion should be al- 
lowed to continue without hindrance. 

When the expansion of our society causes a disruption of a sensitive environ- 
mental area, it is important that we consider many important factors to determine 
the least intrusive means available to accomplish the expansion while falling within 
reasonable economic parameters. I believe that the parties involved in this project 
have done this. Their plan calls for compensation to the refuge of an amount no less 
than $20 million. This funding will allow the refuge to relocate many of its outdoor 
classrooms away from the noise of the runway, and it will allow for the replacement 
of more than 4,000 acres of land. 

I sympathize with Chairman Young's frustration at not gaining approval for a 
project in his home state of Alaska that he clearly believes is in the best interests 
of his constituents. The derailing of a worthwhile project such as this expansion/ 
mitigation plan will have no effect on the ultimate passage or defeat of the Alaskan 
project. The two projects are not analogous, they are not related and neither project 
should have any dependence on the other. Each project should be discussed and de- 
bate on its own merits. In Minnesota, the stakeholders, including the ardent envi- 
ronmental advocates, have reached an accommodation. I hope that same can occur 
in Alaska. 

In a perfect world, the conflicts between society and the environment would not 
occur. In a perfect world, the Minneapolis/St. Paul International Airport would be 
located in an area that does not conflict with the Minnesota Valley Wildlife Refuge 
or any nearby property owners. Certainly, we do not live in a perfect world. 

But when both private and public interests, both business and environmental ad- 
vocates, can come together and agree on a plan that will benefit millions of con- 
sumers, businesspeople and nature lovers— and, at the same time, serve the inter- 
ests of economic expansion and progress— we should all take notice. 

Mr. Young. In all due respect for my good Senator, you have 
other things on your mind today and the rest of the week, so I'd 
like to suggest that if you would like to. Senator, go forth with this 
discussion we have about an airport. By the way, how did you vote 
on the I zembek Road? 
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STATEMENT OF HON. ROD GRAMS, A UNITED STATES 
SENATOR FROM THE STATE OF MINNESOTA 

Senator Grams. I'll tell you about that. 

Mr. Young. All right. 

[Laughter.] 

I 'm very interested. I 'm really am very interested. You know, this 
is a long time coming. Go ahead, Senator. 

Senator Grams. All right. Thank you very much. Good morning, 
Mr. Chairman, and also members of the Committee. It's great to 
see you, and I want to thank you for allowing me to be a part of 
this hearing and to provide my testimony. 

And first, Mr. Chairman, I think it's important to point out that 
those of us in the Minnesota delegation approach this issue maybe 
from different angles, but eventually we end up at the same point 
and that is supporting the agreement that you are examining here 
today. 

First, Mr. Chairman, the legislation you introduced last year to 
prevent the implementation of the Minnesota Valley National Wild- 
life Refuge Agreement clearly referenced— and what I 've heard this 
morning is your frustration with the administration's unwillingness 
to allow a road through the Izembek National Wildlife Refuge in 
Alaska. 

It comes as no surprise that Members of the Minnesota delega- 
tion were split on the Izembek road issue, but I want to stress that, 
as a member of the Senate Energy and Natural Resources Com- 
mittee, I voted in support of Senator Murkowski's legislation to 
build that road. Later on the Senate floor, I again supported Mur- 
kowski and voted in favor of the bill because I believe the Members 
of the Alaska delegation made a convincing argument about the 
health and safety of the citizens of King Cove, Alaska. 

Now, Mr. Chairman, I have long been, and always will be, a 
steadfast proponent of access to our natural resources and allowing 
local officials more authority of land use issues. I've always felt 
that the Federal Government exercises too much authority over 
local units of government in virtually all matters, but, in par- 
ticular, with regard to land use decisions. 

And far too often the Federal Government has turned Federal 
lands into playgrounds for the elite and cordoned them off to even 
the most basic of uses, and this problem is only exaggerated in 
States such as Alaska, Utah, Nevada, and Idaho, where the Fed- 
eral Government owns more land than does all the citizens of those 
States combined. 

The King Cove situation is a perfect example of a pervasive belief 
among government bureaucracies that their programs and initia- 
tives are more important than the people that they will impact, or 
in this matter the health and the safety of the citizens of King 
Cove. 

Mr. Chairman, my State, too, faces problems with an over-active 
Federal Government bent on decreasing access to our natural re- 
sources and zeroing out timber sales on our national forests. This 
Committee, last year, marked up legislation offered by Congress- 
man Oberstar and I to restore access to the Boundary Waters 
Canoe Area. And thanks to the efforts of Congressman Oberstar 
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and Vento, a common sense compromise was found which I hope 
settles the portage issue for good. 

But when Members of Congress advocate more local input and 
common sense decisionmaking by the Federal Government, as 
many of us have for so long, they are duty bound to support the 
Federal Government when it acts consistent with that philosophy 
as well. I've always been a strong proponent of bringing the Fed- 
eral Government, the local governments, and the private sector to- 
gether in a non-adversarial way to reach decisions on land use and 
on environmental issues which benefit everyone. 

I believe only the most extreme activists really want to block any 
progress and r^ect compromise. I n fact, I believe we must take and 
make an effort to turn the corner on pitting property owners 
against government and businesses against conservationists. It's 
always been my belief that all Republicans share a similar outlook, 
considering it's a vast improvement over the confrontational way in 
which we seem to approach matters involving our Federal lands. 
And that is why all Members of Congress should support the agree- 
ment reached on the Minnesota Valley National Wilalife Refuge. 

In Minnesota— one of the most environmentally conscious States 
in our country, by the way— all sides came together and worked to- 
gether to reach a solution which will protect the wildlife and the 
health of the refuge well into the 21st century and will also allow 
for the badly needed expansion of the Minneapolis-St. Paul Airport. 

Your legislation pointed out that the refuge is unique as an 
urban wildlife refuge in a growing metropolitan area, and you were 
right. When the refuge was created, this fact was not missed by 
Congress. In fact. Public Law 94-466 dedicated one section to the 
understanding that flexibility between the refuge's needs and the 
needs of a growing city would be necessary in the future. 

Now let me read for the Committee a portion of section 9 of the 
refuge enabling legislation, and I quote: 

"Nothing contained in this Act shall be construed as prohibiting 
or preventing the provision of vital public services, including the 
construction, improvement, and replacement of highways and 
bridges or any other activity which the Secretary determines to be 
necessary. Any activity referred to in this section shall be carried 
out so as to minimize the disruption of wildlife and the reduction 
of recreational and scenic values of the area." 

Now, Mr. Chairman, I submit to you that the U.S. Fish and 
Wildlife Service did more than comply with this law— they followed 
it to the letter. And too often we quarrel about Federal agencies 
that interpret laws their way and that ignore the intent of Con- 
gress. But, clearly, both the law and the intent were met by the 
agreement and the actions of the Fish and Wildlife Service in this 
case. 

I believe it's important to remind the Committee that the agree- 
ment does not allow a road to be built into the refuge. In fact, the 
agreement does not allow the expansion of the runway to touch one 
acre of land within the refuge. The agreement is aimed at miti- 
gating expected but unmeasurable impacts from the noise of over- 
flights on wildlife and on visitor enjoyment. 

As the Committee is aware, the U.S. Fish and Wildlife Service 
cannot exert jurisdiction over the airspace over refuges as a result 
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of the National Wildlife Refuge System I mprovement Act of 1997— 
I have just a little bit left, Mr. Chairman— therefore, organizations 
like the Friends of the Minnesota Valley were left with just two op- 
tions: either take the matter to court or work with the refuge and 
other parties to seek a compromise resolution which benefited ev- 
erybody. And I am proud to say that they chose the latter. 

You will soon hear from Nelson French, who is the executive di- 
rector of the Friends of the Minnesota Valley, and he will more 
clearly explain the give-and-take that took place to reach this 
agreement. But I can tell you that his organization, the U.S. Fish 
and Wildlife Service, the Metropolitan Airports Commission, and 
even the Federal Aviation Administration all set their differences 
aside and forged an agreement based on a few primary points. 

First, the agreement will allow for a new runway to be built at 
the Minneapolis-St. Paul International Airport, and that some im- 
pacts will occur as a result. Second, those impacts are to be miti- 
gated by a cash payment, as you mentioned, of not less than $20 
million. The settlement received from the Metropolitan Airports 
Commission will be spent on projects designed to offset or replace 
refuge land, facilities, and/or programs impacted by the runway's 
construction and future operation. 

And third, Mr. Chairman, all parties agree that the agreement 
does provide full compensation to the refuge and that nothing in 
the agreement precludes or limits the Fish and Wildlife Service 
from continuing to appropriately manage refuge lands. 

So not only does the agreement preserve every acre of refuge 
land, it will actually expand its acreage and will allow it to pur- 
chase land within the refuge boundaries. And, further, not only will 
the refuge expand, but its programs and facilities may improve and 
expand as well. This refuge, following the agreement, will be a 
more complete refuge and remain one of our Nation's premier 
urban wildlife preserves. 

Now, Mr. Chairman, I regret that I have to come here this morn- 
ing and defend this agreement with those who took part in its cre- 
ation. The parties to the agreement should be here today briefing 
the Committee and Congress on how they approached a very sen- 
sitive environmental issue and came out of it with a very workable 
and common sense conclusion. We should be congratulating them 
rather than questioning the wisdom of those actions. 

Now I hope the members of the Committee will listen closely to 
what took place in Minnesota, and I hope you will leave the hear- 
ing today with a new understanding of what actually happened and 
also a new appreciation of the approach that the participants 
chose. 

Mr. Chairman, I'm confident this agreement will stand up to 
scrutiny, and hopefully it will serve as a reminder that local inter- 
ests can solve local problems, not only in Minnesota, but in Alaska 
and in other States as well, with local solutions in a way that the 
Federal Government can and should support. 

So, again, Mr. Chairman, I want to thank you very much, and 
also the members of the Committee, for the opportunity to be here 
today and provide my statement. Thank you very much. 

[The prepared statement of Senator Grams follows:] 
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Statement of Hon. Rod Grams, a Senator in the Senate from the State of 

Minnesota 

Good Morning, Mr. Chairman and members of the Committee. Thank you for ai- 
i owing me to provide my testimony. 

First, I think it is important to point out that aii of us in the Minnesota deiega- 
tion approach this issue from different angies— but eventuaiiy we aii end up at the 
same point and that is supporting the agreement you are examining today. 

First, Mr. Chairman, the iegisiation you introduced iast year to prevent the impie- 
mentation of the Minnesota Vaiiey Nationai Wiidiife Refuge agreement, deariy ref- 
erenced your frustration with the Administration's unwiiiingness to aiiow a road 
through the Izembek Nationai Wiidiife Refuge in Aiaska. It comes as no surprise 
that the Members of the Minnesota Deiegation were spiit on the Izembek Road 
issue. But I want to stress that as a Member of the Senate Energy and Naturai 
Resources Committee, I voted in support of Senator Murkowski's iegisiation to buiid 
that road. Later, on the Senate fioor, I again supported Senator Murkowski and 
voted in favor of the biii. I believe the Members of the Aiaska dei^ation made a 
convincing argument about the heaith and safety of the citizens of King Cove, Aias- 
ka. 

Mr. Chairman, I have iong been and aiways wiii be a steadfast prcponent of ac- 
cess to our naturai resources and aiiowing iocai officiais more authority over iand- 
use decisions. I have aiways felt the Federal Government exercises too much author- 
ity over local units of government in virtually all matters— but in particular with 
r^ard to land use decisions. Far too often, the Federal Government has turned Fed- 
eral lands into playgrounds for the elite and cordoned them off to even the most 
basic uses. And this problem is only exaggerated in states such as Alaska, Utah, 
Nevada, and Idaho, where the Federal Government owns more land than do all of 
the citizens of those states combined. The King Cove situation is a perfect example 
of a pervasive belief in government bureaucracies that their programs and initia- 
tives are more important than the people they will impact— or in this matter, the 
health and safety of the citizens of King Cove. 

My state, too, faces problems with an overactive Federal Government bent on de- 
creasing access to our natural resources and zeroing out timber sales on our Na- 
tional Forests. This Committee, last year, marked up legislation offered by Con- 
gressman Oberstar and I to restore access to the Boundary Waters Canoe Area. And 
thanks to the efforts of Congressmen Oberstar and Vento, a common-sense com- 
promise was found which I hope settles the portage issue for good. 

But when Members of Congress advocate more local input and common sense de- 
cision-making by the Federal Government, as many of us have for so long, they are 
duty bound to support the Federal Government when it acts consistent with that 
philosophy. I have also always been a strong proponent of bringing the Federal Gov- 
ernment, local governments, and the private sector together in a non-adversarial 
way to reach decisions on land-use and environmental issues which benefit every- 
one. I believe only the most extreme activists really want to block any progress and 
r^ect compromise. In fact, I believe we must make an effort to turn the corner on 
pitting property owners against government, and businesses against conservation- 
ists. It has always been my belief that all Republicans shared a similar outlook, con- 
sidering it a vast improvement over the confrontational way in which we seem to 
approach matters involving Federal lands. 

That is why all Members of Congress should support the agreement reached on 
the Minnesota Valley National Wildlife Refuge. I n Minnesota, one of the most envi- 
ronmentally conscious states in our country, all sides came together and reached a 
solution which will protect the wildlife and health of the Refuge well into the 21st 
century and will allow for the badly needed expansion of the Minneapolis-St. Paul 
Airport 

Your l^islation pointed out that the Refuge is unique as an urban wildlife refuge 
in the middle of a growing metropolitan area— and you are right. When the Refuge 
was created, this fact was not missed by Congress. In fact. Public Law 94-466 dedi- 
cated one section to the understanding that flexibility between the Refuge's needs 
and the needs of a growing city would be necessary in the future. Let me read for 
the Committee a portion of Section 9 of the Refuge's enabling legislation: 

"Nothing contained in this Act shall be construed as prohibiting or preventing 
the provision of vital public services, including ... the construction, improve- 
ment, and replacement of highways and bridges ... or any other activity which 
the Secretary determines to be necessary. Any activity referred to in this section 
shall be carried out so as to minimize the disruption of the wildlife and the re- 
duction of recreational and scenic values of the area." 
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Mr. Chairman, I submit to you that the U.S. Fish and Wiidiife Service did more 
than compiy with this iaw— they foliowed it to the ietter. Too often, we quarrel 
about Federal agencies that interpret laws their way, and ignore the intent of Con- 
gress. Clearly, both the law and the intent were met by the agreement and the ac- 
tions of Fish and Wildlife Service. 

I believe it is important to remind the Committee that the agreement does not 
allow a road to be built in the Refuge. In fact, the agreement does not allow the 
expansion of the runway to touch one acre of land within the refuge. The agreement 
is aimed at mitigating expected— but unmeasurable— impacts from the noise of over- 
flights on wildlife and on visitor enjoyment. As the Committee is aware, the U S. 
Fish and Wildlife Service cannot exert jurisdiction over the airspace over refuges as 
a result of the National Wildlife Refuge System Improvement Act of 1997. There- 
fore, organizations like the Friends of the Minnesota Valley were left with two op- 
tions— either take the matter to court or work with the Refuge and other parties 
to seek a compromise resolution which benefited everyone. I am proud to say they 
chose the latter. 

You will soon hear from Nelson French, Executive Director of the Friends of the 
Minnesota Valley. Fie will more clearly explain the give and take that took place 
to reach this agreement— but I can tell you that his organization, the U.S. Fish and 
Wildlife Service, the Metropolitan Airports Commission and even the Federal Avia- 
tion Administration, all set their differences aside and forged an agreement based 
on a few primary points. 

First: The agreement will allow for a new runway to be built at the Minneapolis/ 
St. Paul International Airport, and that some impacts will occur as a result. 

Second: Those impacts are to be mitigated by a cash payment of not less than 
$20 million. The settlement received from the Metropolitan Airports Commission 
will be spent on projects designed to offset or replace Refuge land, facilities, and/ 
or programs impacted by the runway's construction and operation. 

Third: All parties agreed that the agreement does provide full compensation to the 
Refuge and that nothing in the agreement precludes or limits the Fish and Wildlife 
Service from continuing to appropriately manage Refuge lands. 

So, not only does the agreement preserve every acre of Refuge land, it will actu- 
ally expand its acreage and allow it to purchase land within the Refuge's bound- 
aries. Further: not only will the Refuge expand, but its programs and facilities may 
improve and expand as well. This Refuge, following the agreement, will be a more 
complete Refuge and remain one of our Nation's premiere urban wildlife preserves. 

I regret that I have to come here this morning and defend this agreement and 
those who took part in its creation. The parties to the agreement should be here 
today briefing the Committee and Congress on how they approached a sensitive en- 
vironmental issue and came out of it with a workable, common-sense conclusion. We 
should be congratulating them, rather than questioning the wisdom of their actions. 

I hope the Members of the Committee will listen closely to what took place in 
Minnesota. I hope you will leave the hearing today with a new understanding of 
what actually happened and a new appreciation for the approach the participants 
chose. I am confident that this agreement will stand up to scrutiny and serve as 
a reminder that local interests can solve local problems with local solutions— in a 
way the Federal Government can support. 

Again, Mr. Chairman, I thank you and the Members of the Committee for the op- 
portunity to be with you today 

Mr. Young. Thank you, Senator, and I do compliment you. I 
know how you voted on it. I checked it before you got to the table. 
Senator Grams. Thank you. 

Mr. Young. And I do appreciate your comment about— and 
again, why I'm disturbed is that, you know, you have a larger 
State. You have a lot more people involved, and there is a double 
standard here. There was never an attempt by Fish and Wildlife 
on the local or the Federal level ever to reach a compromise with 
this Congressman on the Izembeck Road, and they never, ever, 
ever could prove the facts that they were putting forth. They were 
all fictitious. The propaganda that came out of many of the Con- 
gressmen and the other organizations that oppose the Izembek 
Road disallowed the safety factor for those people. And just because 
there are only 300 and you've got 3 million, I think that's very in- 
appropriate, and I want to stress that again. 
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I do thank you, and I know you have other things on your mind. 
I don't have any questions. Does anybody have any questions for 
the Senator? 

Senator Grams. But I just wanted to say, Mr. Chairman, I agree 
with you, and I think fairness is a big issue, whether it's 300 or 
3 million. And I will continue to support efforts like this in the fu- 
ture. 

Mr. Young. I thank you, and you're excused if you have to go. 

I know you've got other things on your mind. 

Mr. Minge, do you have— you're not on— yes, he is; Mr. Ramstad 
is on the agenda. I have to go to Mr. Ramstad and then you'll have 
an opportunity to speak. 

Mr. Ramstad— and I know how you voted. 

STATEMENT OF HON. J IM RAMSTAD, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MINNESOTA 

Mr. Ramstad. That's right, Mr. Chairman. 

Mr. Young. I also know you're a sponsor of ANWR, an original 
sponsor for two years in a row, two terms in a row, which is in my 
State. 

Mr. Ramstad. That's right, Mr. Chairman. 

Mr. Young. No, you can testify. 

[Laughter.] 

Mr. Ramstad. But I certainly appreciate the fact that you're let- 
ting me— those factors not withstanding— testify today, Mr. Chair- 
man. I did support the FY 1999 Omnibus Appropriations bill, Mr. 
Chairman, which was a compromise on the Izembik road, just like 
we have a compromise before the Committee today, and 

Mr. PoMBO. Mr. Chairman? Mr. Chairman? 

Mr. Young. Yes. 

Mr. Pom BO. May I compliment Mr. Ramstad on learning so 
quickly how to get along on this Committee. 

[Laughter.] 

Mr. Ramstad. Well, one thing we agree on, thanks to the chair- 
man's great State, their favorite son, the only native Alaskan ever 
to play in the National Football League, who happens to be my 
cousin, just got another Super Bowl ring Sunday blocking for j ohn 
Elway of the Denver Broncos— number 69, Mark Schlereth. So we 
can agree on that. 

Mr. Young. That's the only reason I bet on Denver, so I can say 
that right now. 

[Laughter.] 

Mr. Ramstad. Well, thank you again, Mr. Chairman, and mem- 
bers of the Committee. This agreement, which Senator Grams out- 
lined, between the Metropolitan Airports Commission and the Fish 
and Wildlife Service concerning the Minnesota Valley National 
Wildlife Refuge, is a practical, reasonable, common sense solution 
to the problem of urban encroachment. 

The agreement is supported by all parties— the Metropolitan Air- 
ports Commission, the Federal Aviation Administration, the Fish 
and Wildlife Service, Friends of the Minnesota Valley National 
Wildlife Refuge, and the Minnesota congressional delegation. 

And, Mr. Chairman, this agreement is a real tribute to all of 
these parties who worked very, very hard to craft this practical. 
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common sense compromise. It will improve the airport, improve the 
refuge, and improve Minnesota. I want to commend, from the Met- 
ropolitan Airports Commission, Dave Dombrowski and Nigel 
Finney, who spearheaded the effort on the part of the MAC; they 
are here today; Nelson French, whom Senator Grams mentioned, 
representing the Friends of the Minnesota Valley National Wildlife 
Refuge, and Rick Schultz, the refuge manager, who does such an 
outstanding job throughout the year, every year, managing that 
great refuge; and Dan Ashe, who is the Assistant Director of the 
Minnesota Office of the Fish and Wildlife Service, who is also, I un- 
derstand, going to testify today. 

I r^ret, Mr. Chairman, that there have been a few misunder- 
standings about the scope of the agreement. For example, I 've seen 
in certain accounts that the runway is going to intrude on the ref- 
uge. In fact, the runway is not going to expand into the refuge. It 
will come no closer than 1.25 miles from the refuge. So, it is not 
true that the runway will in fact extend into or onto the grounds 
of the refuge. That is simply not true. 

The impact of the refuge on the new runway will be the in- 
creased noise of take-offs and landings. Yes, there will be more 
noise, and this was a big concern to me when I first learned of the 
proposal. But due to good faith efforts of all parties involved, this 
agreement has been reached, which does, I believe, protect the ref- 
uge, increase visitor usage, and allow for the needed runway ex- 
pansion without the loss of one acre— without the loss of one acre 
of the existing refuge. And the mitigation, which will amount to not 
less than $20 million will allow the refuge to purchase new land 
and construct a new visitors' center. 

So, again, I just want to thank all of the parties to this agree- 
ment. It proves that government can work when people— local peo- 
ple-work together with government officials, in this case from the 
Metropolitan Airports Commission, from the Fish and Wildlife 
Service, and from the refuge. 

So, thank you for the opportunity to testify today and to express 
the concerns of Minnesotans and others who support this agree- 
ment. 

[The prepared statement of Mr. Ramstad follows:] 

Statement of Hon. J im Ramstad, a Representative in Congress from the 
State of Minnesota 

Mr. Chairman and members of the Committee, I appreciate the opportunity to 
testify today on an issue of great importance to the peopie of Minnesota. 

The recent agreement between the Metropoiitan Airports Commission and the 
Fish and Wiidiife Service regarding the Minnesota Vaiiey Nationai Wiidiife Refuge 
wiii provide at ieast $20 miiiion to mitigate the noise impact of a new runway being 
buiit near the Refuge. 

This agreement is supported by the Metropoiitan Airports Commission, the Fed- 
erai Aviation Administration, the Fish and Wiidiife Service, the Friends of the Min- 
nesota Vaiiey Nationai Wiidiife Refuge and the Minnesota Congressionai deiegation. 
This agreement is a tribute to each of these parties and represents a common-sense 
approach by aii sides. It will improve the airport, improve the Refuge and improve 
Minnesota. 

Regrettably, there have been a number of misunderstandings about the scope of 
the agreement. For example, press accounts have reported that the runway would 
intrude into the Refuge. Let me assure everyone that this agreement will not allow 
the construction of a runway within the boundaries of the Minnesota Valley Na- 
tional Wildlife Refuge. 
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The impact on the Refuge of the new runway will be the increased noise of take- 
offs and landings. While I admit this was a concern to me when I first learned of 
this project, good-faith efforts by all parties yielded a comprehensive agreement that 
protects the refuge, increases visitor usage, and allows for the runway expansion 
without the loss of one acre of the existing refuge. 

I n fact, the mitigation funds will allow the Refuge to purchase new lands and con- 
struct a new visitors center. 

Each of the parties involved in this agreement, many of whom are here today, 
must be commended for working together to create a pragmatic, common-sense solu- 
tion to this issue. 

Again, Mr. Chairman and members of the Committee, thank you for the oppor- 
tunity to testify today to express the concerns of Minnesotans and others who sup- 
port this agreement. 

Mr. Young. Thank you, Mr. Ramstad. 

Mr. Minge. 

STATEMENT OF HON. DAVID MINGE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MINNESOTA 

Mr. Minge. Thank you, Mr. Chairman. I'd just like to briefly 
state that most of the Minnesota Valley Wildlife Refuge is in the 
2nd Congressional District, and we view this as a tremendous re- 
source, not just for the district and for the State, but for the entire 
country, and it's with some regret that we see any portion of this 
district compromised. In that respect we appreciate your solicitude, 
Mr. Chairman, for the problems that are faced by the refuge in our 
State. 

There are some very positive things about this agreement, and 
certainly Mr. Ramstad and Mr. Grams have already alluded to sev- 
eral of them. I would like to point out a couple of others. There has 
been tremendous pressure to consider the development of another 
airport in the Minneapolis-St. Paul metropolitan area. That would 
take many thousands of acres, and many of those acres would be 
envi ron mental I y fragi I e. 

This expansion of a runway minimizes the chance that we will 
have to have a new airport developed, and if you look at what hap- 
pened in Denver, Dallas-Fort Worth, and you see what a new air- 
port means in terms of its impact on the communities where it's 
located, you understand that this is no small consideration. And I 
think that we should weigh this as we deliberate the objections 
that have been raised to the process that is being undertaken here. 

I would also like to emphasize that the Friends of the Minnesota 
Valley, headed by Nelson French, have been very vigilant in con- 
testing anything that would constitute development that would 
compromise this refuge. And I think it's quite a tribute to them 
and to the compromise that they have supported this, they recog- 
nize that there are additions to the refuge and a relocation of the 
center that will actually enhance the refuge and in the long-run 
make this a more valuable resource for our area. 

Finally, I would like to say that I have spent a fair amount of 
time at the refuge, and as much as I share the concerns that you 
have, Mr. Chairman, and several others, about anything that 
would constitute a compromise here in a context that you feel 
might have been unfairly handled in Alaska, I do think that we 
have achieved an accommodation here that is reasonable. 

And I would simply urge that in your State every effort be made 
to bring all of the stakeholders together so that, like was done in 
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Minnesota, you could have those groups that have been perhaps 
more contentious, that have been a burr under the saddle for you, 
if I may say that, on board and supporting whatever resolution you 
feel would be best in your State. And I think that's what has hap- 
pened here. Thank you very much. Otherwise, I have submitted my 
statement for the record. 

Mr. Young. I appreciate that, and I want you to understand, the 
purpose of this hearing is not necessarily to criticize the Valley 
Commission or the Airport Commission. I am very concerned about 
the Fish and Wildlife and asking compensation of $20 million. 
Frankly, that does not help the wildlife out at all. And I also— Fish 
and Wildlife used arguments on the national level and on the local 
level in my area that any activity on the refuge would diminish the 
purpose of the refuge, and yet you know that this is a heavily used 
refuge which you are representing. And again, it's a double stand- 
ard. 

And, you know, we tried, with the Fish and Wildlife. We tried 
to explain what we're trying to do. We tried. We said we would 
build the road without charging the taxpayers one nickel, and they 
said it was going to cost $100 million. This is pure nonsense. We 
tried to give them more land. We actually had an increase in the 
amount of land, and they wouldn't acc^t that. They just said, "No, 
we're going to tolerate it. This is a national issue because there are 
only 300 people involved." 

I can understand your desire not to build another airport because 
it does take a tremendous amount of land. I'm not going to argue 
the merits of building the other airport. I'm arguing the merits of 
how the Fish and Wildlife conducted itself, and even how the Com- 
mission was blackmailed into paying that compensation of $20 mil- 
lion— and for what? To my knowledge there is nothing that is going 
to improve the wildlife at all. 

There's not a dollar going to be spent on improvement of the 
wildlife. It's usually spent on moving the buildings, re-establishing 
new buildings, or buying other private land. It's not for the wildlife. 
And you know, it's just a total, total lack of consideration. This is 
a classic example where, I guess, might is right; the few are dis- 
carded and the many survive, and the Federal agency that really 
is supposed to represent everybody on an equal basis has frankly, 
I think, done the wrong thing— not the people of Minnesota, but 
the agency itself. 

So, I thank you for your comments and we'll get to the rest of 
it. Thank you very much. 

Mr. Vento. Mr. Chairman, just a comment. I appreciate my col- 
leagues' testimony, all of them in support of this agreement, and 
I think that we should— there's a vast difference between an air 
flight path and a road through a wilderness refuge in Alaska. I 
mean, you're comparing apples and oranges here, and the fact is 
if there's a case with regards to any wildlife refuge in Alaska that 
you're looking for compensation because of the impact of aircraft 
overflights, I would be happy to ally my efforts with yours to gain 
that type of compensation m that case. And the fact is, this is 
based upon, yes, the education and resource center that has an 
overflight path that's going to go over it by virtue of this extension 
of the runway. 
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And in addition to that, there are 4,000 acres— there is some 
acreage being added to this refuge to try and compensate for the 
impact on the wildlife in that area. But, frankly, as you had noted 
rightly, because of the laws that you wrote in 1997 and because of 
the 1976 law which established this, the Fish and Wildlife Service 
really has very little legal standing to, in fact, pursue the protec- 
tion of that wildlife. Plus, I think the science is difficult in terms 
of making the justifications for it. 

But, nevertheless, they've been successful, even with these types 
of handicaps, using the 4(f) provisions of the transportation law for 
an aircraft overflight path— a flight path, not a road— and this is 
not a wilderness-designated Fish and Wildlife Service, as was the 
instance. So, this comparison is completely erroneous that you are 
attempting to portray. That you have a problem in Alaska, I admit 
that. I am attempting to designate ANWR's wilderness. I plead 
guilty with 150 sponsors in the last session. We feel strongly about 
it. 

Mrs. Chenoweth. Will the gentleman yield? 

Mr. Vento. No, not at this point. But the fact is that this com- 
parison is completely erroneous. It just has no comparison, and I 
think 

Mr. Young. With all due respect, the gentleman knows that is 
not true. There is a great comparison; there is a tremendous com- 
parison. 

Mr. Vento. I think in your mind, Mr. Chairman. 

Mr. Young. In your mind you think there's no comparison at all, 
and I understand that. But in the reality, there is a double stand- 
ard here. Now you know and I know that we tried to reach 
solutions 

Mr. Vento. Do you have any instance where there is an aircraft 
overflight problem in Alaska— an impact— you could find physical 
resources? I'd be happy to join you in terms of trying to mitigate 
that particular problem. That's the issue here. It isn't a road. No- 
body's putting a road through this particular wildlife refuge, which 
isn't a wilderness, incidentally, as the one in Alaska is. I under- 
stand. I respect your views and your right to hold an opinion on 
this, but I think, to say the least, the analogy is confusing. 

Mr. Young. The gentleman from Nevada. 

Mr. Gibbons. Thank you, Mr. Chairman, and I do take exception 
to my colleague's comments from Minnesota because as I recall, 
wasn't it just the end of last year when you objected to an over- 
flight for an airport in Nevada because it was 5,000 feet above a 
refuge and you said it was totally objectionable to the wildlife habi- 
tat to have an airport that had a proposed flight path 5,000 feet 
above the ground? Not 500, not a half-a-mile away, a mile-and-a- 
half and 5,000 feet, and you objected to that. 

Now, to come here and say that you don't have any objection to 
500 feet over a wildlife habitat, and yet to have objected last year 
to a 5,000 foot or greater seems to me to be, you know, crossing 
similar arguments without the same degree of good faith involved 
with what we're talking about here. That was an aircraft over- 
flight. 

Mr. Vento. Would the gentleman yield? 

Mr. Gibbons. No, I won't yield. I'll yield back to the Chairman. 
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Mr. Young. The gentldady. 

Mrs. Chenoweth. Mr. Chairman, I think the gentleman from 
Minnesota is very good at trying to redefine the problem, but the 
question here is, as Fish and Wildlife stated, in their opinion in 
this particular case, wildlife could habituate to the human activ- 
ity— 5,000 flights a day at a low altitude. Yet in Alaska, there were 
very, very few vehicles traveling on a gravel road, and they didn't 
even give anyone the chance to even evaluate whether the wildlife 
could habituate to that minimum human impact. And that's what 
this hearing is all about. It's the inconsistencies of the way the 
Fish and Wildlife apply their policies, and this is one of the most 
glaring inconsistencies. 

So, I don't think we ought to redefine the problem. This is— defi- 
nitional ly— this is what the problem is about, and for years we've 
been asking the Fish and Wildlife Service to really examine wheth- 
er wildlife could habituate to human activity, and obviously in this 
case it is true. 

Mr. Young. The next panel— panel two: Mr. Ashe, Ms. Pickard, 
Ms. Marzulla, and Mr. French. 

We have a vote, so I'm going to make a suggestion that we go 
over and vote and come back as rapidly as possibly, and the wit- 
nesses can go to the restroom if you want to because you have been 
sitting here all morning. Approximately, I would say 12:30 p.m. be- 
cause we have two votes in a row. 

[Recess.] 

Mr. Young. But we had a series of votes, so it took a little 
longer, and we'll try to progress forth. 

The first person on the panel is Mr. Ashe, Assistant Director for 
Refuges, Fish and Wildlife Service. Fie is accompanied by Mr. 
Schultz, Refuge Manager, Minnesota Valley National Wildlife Ref- 
uge. Second is Ms. Lynne Pickard, and Ms. Nancie Marzulla and 
Mr. Nelson French. Mr. Ashe, you're up. 

Mr. Ashe. Good morning, Mr. Chairman. 

Mr. Young. And welcome, by the way, to the Committee, all com- 
mittees. You used to work with Mr. J ones; I remember you, and I 
hope you haven't gone too far astray, but go right ahead. 

STATEMENT OF DAN ASHE, ASSISTANT DIRECTOR FOR REF- 
UGES AND WILDLIFE, U.S. FISH AND WILDLIFE SERVICE, 

WASHINGTON, DC ACCOMPANIED BY RICHARD SCHULTZ, 

REFUGE MANAGER, MINNESOTA VALLEY NATIONAL WILD- 
LIFE REFUGE 

Mr. Ashe. Thank you, Mr. Chairman. Good morning, and as you 
said, my name is Dan Ashe and I am the U.S. Fish and Wildlife 
Services Assistant Director for Refuges and Wildlife, and Mr. Rick 
Schultz is with me today, and he is our manager at M i nnesota Val- 
ley National Wildlife Refuge. 

And Minnesota Valley Refuge is somewhat unique in the refuge 
system, as it is located largely in an urban setting, co-existing with 
over 2 million Twin Cities residents. Since establishment, the ref- 
uge has acquired 10,000 of its authorized 14,000 acres, built a 
state-of-the-art wildlife and interpretation visitors' center, and de- 
veloped top-flight public use programs and facilities. 
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In establishing the refuge, Congress recognized its urban setting 
and the need for the Service to work and balance the needs of the 
refuge with the urbanization of the Twin Cities area. The enabling 
legislation provided that nothing in this Act shall be construed as 
prohibiting or preventing the provision of vital public services. 

Further, under the National Wildlife Refuge System Administra- 
tion Act, the Service has no authority to regulate air space above 
a refuge. And since this particular project will not be built upon 
refuge lands, the Service had no direct means to influence it. How- 
ever, under section 4(f) of the 1966 Department of Transportation 
Act, the Transportation Secretary may not approve a project that 
requires the use of any publicly-owned land, including wildlife ref- 
uges, unless there are no feasible and prudent alternatives to using 
that land and unless the project considers all possible planning to 
minimize the resulting harm. 

It was under this provision of law that we were able to work co- 
operatively with the Metropolitan Airports Commission and the 
FAA to ensure that the disturbance to the wildlife and wildlife-de- 
pendent recreation was minimized. It was clear that the overflights 
from the proposed runway expansion would significantly affect 
noise-sensitive public activities on the refuge. The intense noise at 
frequent intervals will significantly impede normal conversation of 
refuge visitors. Our long-standing and traditional outdoor activi- 
ties, including conservation education, birding activities, youth wa- 
terfowl hunting, and our visiting public's ability to view wildlife in 
its natural setting without significant intrusions will be com- 
promised. 

In view of these noise impacts, FAA correctly determined that 
construction and operation of the runway will result in a construc- 
tive use of refuge lands by the airport and are therefore subject to 
section 4(f) of the Transportation Act. Consequently, cooperative 
discussions among the parties led us to the agreement that is re- 
flected in the MOU involving the Metropolitan Airports Commis- 
sion, the Service, and the FAA. 

The MOU provides for mitigation that will replace approximately 
4,000 acres of refuge lands, construct a new visitor facility away 
from the aircraft noise, replace education and interpretive facilities, 
provide additional operations funds to support the cost of running 
two facilities rather than one, and offset the Service's planning and 
administrative costs in support of this project. 

Our estimate of this total mitigation project was $26.9 million. 
Nearly 60 percent of the mitigation will be directed to land acquisi- 
tion. To the degree possible, all of these mitigation projects will be 
determined through the refuge comprehensive planning process, 
which will allow for thorough public involvement. 

Mr. Chairman, the impact of this proposed project on the refuge 
are r^rettable, but unavoidable. They were outside of our direct 
jurisdiction and control. But I must note in concluding that we are 
pleased with the agreement reached, and I believe that both the 
American people and the citizens of the Twin Cities r^ion are 
well-served and that Congress should be proud of the spirit of co- 
operation exhibited by these three agencies and by private citizens 
as represented by groups like the Friends of Minnesota Valley. 
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I hope people like Lynne Pickard and Nigel Finney are proud of 
their work, and when our testimony is over I'll provide them both 
with the National Wildlife Refuge System blue goose pin as a very 
small recognition of their good work in behalf of the M innesota Val- 
ley Refuge and America's National Wildlife Refuge System. 

I want to thank you, Mr. Chairman. I 'm looking forward, I think, 
to the opportunity to answer your questions. 

[The prepared statement of Mr. Ashe may be found at end of 
hearing.] 

Mr. Young. Thank you, Mr. Ashe. 

Ms. Pickard. 

STATEMENT OF LYNNE PICKARD, MANAGER OF COMMUNITY 

AND ENVIRONMENTAL NEEDS DIVISION, FEDERAL AVIA- 
TION ADMINISTRATION, WASHINGTON, DC 

Ms. Pickard. Thank you, Mr. Chairman. I'm Lynne Pickard, 
Manager of the Community and Environmental Needs Division at 
FAA. Thank you for allowing me to appear before you on behalf of 
Susan Kurland, Associate Administrator for Airports, who is at our 
Southwest Region Partnership Conference in Texas today. 

The Metropolitan Airports Commission's plans for expansion of 
the Minneapolis Airport include a new 8,000-foot air carrier run- 
way and associated development to improve airport capacity, oper- 
ations, safety, and reduce airline delays. 

In making our decision on whether to approve the project, FAA 
evaluated the anticipated impacts on the Minnesota Valley Na- 
tional Wildlife Refuge in an environmental impact statement and 
in accordance with section 4(f) of the Department of T ransportation 
Act of 1966. Section 4(f) is an important environmental statute, as 
Mr. Ashe explained. It provides special protection to publicly-owned 
parks, recreation areas, wildlife and waterfowl refuges, and historic 
sites of national. State, or local significance. 

Section 4(f) applies exclusively to decisions by the Department of 
Transportation, including FAA decisions on airport devdopment. It 
permits FAA to approve the use of protected section 4(f) resources 
for an airport project, only when two standards are met: (1) there 
is no feasible and prudent alternative to the use of section 4(f) re- 
sources, and, (2) the transportation project includes all possible 
planning to minimize harm. 

These standards apply whether the use of section 4(f) land is 
physical, as in constructing on the land, or constructive. Construc- 
tive use occurs when a transportation project located near but not 
in the section 4(f) resource impacts it in a way that substantially 
impairs its activities, features, or attributes. FAA made a construc- 
tive use determination with respect to the Minneapolis Airport 
project on the publicly-owned portion of the Refuge closest to the 
airport. 

Specifically, FAA determined that noise increases from aircraft 
operating on the new runway would substantially impair human 
outdoor educational and environmental interpretive activities, such 
as school field trips and scouting visits, as well as recreational ac- 
tivities such as nature walks, bird watching, and fishing. 

There is no physical use of the Refuge for the airport project, nor 
does FAA anticipate adverse impacts on the ecological integrity of 
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the Refuge. The Department of the Interior was consulted on po- 
tential jeopardy to endangered species and critical habitat and de- 
termined no adverse effect in this regard. 

In accordance with section 4(f), FAA determined there is no fea- 
sible and prudent alternative to the constructive use of the Refuge. 
There was a very sweeping analysis of alternatives. Alternatives 
that were examined and rejected include possible new sites for an 
airport, alternative expansion concepts for the Minneapolis airport, 
high-speed, inner-city rail, a remote runway concept linked to the 
Minneapolis airport by high-speed transit, the shifting of some 
aviation users to supplemental airports in the region, alternative 
flight procedures that might avoid the Refuge, and the alternative 
of taking no action at all. 

Having found no feasible and prudent alternative, FAA partici- 
pated in a mitigation plan reflected in the Memorandum of Agree- 
ment between the U.S. Fish and Wildlife Service and MAC, with 
FAA as a concurring party. This was developed during consulta- 
tions over a period of two years and provides a specific program to 
minimize harm to the refuge. 

Mr. Ashe outlined the details of the mitigation. I won't repeat 
those, except to say that the Memorandum of Agreement also rec- 
ognizes that the Refuge lands that are subject to constructive use 
because of aircraft noise will still continue to function as a dimin- 
ished value wildlife refuge area under U.S. Fish and Wildlife Serv- 
ice management. 

The payment of funds by an airport proprietor needing to use a 
section 4(f) resource to the agency owning the resource so that a 
comparable replacement can be provided is one of several accepted 
methods of minimizing harm under section 4(f). The replacement of 
section 4(f) lands and facilities, as well as design measures to mini- 
mize harm, are recognized in published FAA environmental guid- 
ance. 

FAA has also long recognized that environmental mitigation as- 
sociated with an airport capital development project qualifies as a 
capital cost of the airport. There are precedents in FAA experience 
for the type of mitigation agreed to for the Minneapolis airport 
project. 

I should also note here that the Metropolitan Airport Commis- 
sion is paying the compensation. There will be no FAA airport im- 
provement program funds used in that compensation. No Federal 
funds will be used. 

I should point out that section 4(f) mitigation for airport develop- 
ment is not a frequent occurrence. This is consistent with the pur- 
pose of the statute, which is intended to protect section 4(f) re- 
sources, and to set a high standard for their use. Simply put, FAA 
does not issue a sizable number of section 4(f) determinations be- 
cause we try not to use section 4(f) resources. Most of our deter- 
minations are for uses of urban parks, such as local parks, ball 
fields, and publicly-used school playgrounds because these tend to 
be the types of section 4(f) resources in close proximity to airports. 

In summary, in formulating the section 4(f) mitigation plan for 
the Minneapolis airport project, the relevant agencies considered 
the air transportation ne^s of the region, the impacts on the Min- 
nesota Valley National Wildlife Refuge, the availability of any fea- 
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sible and prudent alternatives, and all possible planning to mini- 
mize harm. 

Thank you for the opportunity to testify this morning, Mr. Chair- 
man. On behalf of Administrator J ane Garvey and Associate Ad- 
ministrator Susan Kurland, I would like to say we appreciate your 
interest in FAA's perspective on this project, and I would be 
pleased to answer any questions. 

[The prepared statement of Ms. Pickard may be found at end of 
hearing.] 

Mr. Young. Thank you, Ms. Pickard. 

Nancie, you're up next. 

STATEMENT OF NANCIE MARZULLA, DEFENDERS OF 
PROPERTY RIGHTS, WASHINGTON, DC 

Ms. Marzulla. Thank you, Mr. Chairman, and members of the 
Committee. We are enormously pleased to have the opportunity to 
testify before you here today on behalf of Defenders of Property 
Rights. 

I 'm here today to testify or to comment, not on the merits of the 
proposal which we do not take a position on, but rather to comment 
on the irony of the situation in which the U.S. Fish and Wildlife 
Service is here before you asking for over $20 million in payment 
for the damage to or injury to its property rights. 

And I say irony, because at Defenders of Property Rights we liti- 
gate cases and represent property owners whose constitutionally- 
protected property rights have been injured or damaged as a result 
of actions taken by the U.S. Fish and Wildlife Service, pursuant to 
its regulatory authority under the Endangered Species Act, and in 
those cases— many, many of those cases— the U.S. Fish and Wild- 
life Service is actively opposing the compensation to pay for the 
damage to the property rights of the private land owners, and so 
we find it ironic for the Fish and Wildlife Service to be in this pos- 
ture they are in today. 

With respect to the cases that I refer to and are set forth in more 
detail in my written testimony that I've submitted to you, let me 
highlight just one example for you today. We represent j ohn Tay- 
lor, an elderly man in his eighties, who sought permission from the 
U.S. Fish and Wildlife Service over two years— now going on three 
years— ago to build a one-story modular home on his small residen- 
tial lot in Fairfax County, Virginia. Fie wants to build the home to 
accommodate his elderly wife, who has been ill and is now confined 
to a wheelchair. 

Because Mr. Taylor's land is next to public land on which there 
is a bald eagle's nest, the Fish and Wildlife Service refuses to grant 
him permission to build the wheelchair-accessible home unless he 
agrees to the following conditions. They include constructing a plat- 
form for bald eagles to nest in the national forest; contribute 
money— his money— to fund a salmon restoration plan because ea- 
gles like to eat salmon; to agree to accept full responsibility for any 
possible harm done to the eagles if they abandon the nest, even if 
they leave for reasons beyond Mr. Taylor's control; and agree to a 
permanent deed restriction that forever bars outdoor use of the 
yard during the months the eagles like to nest. This would be from 
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J uly to November, thus making it uniawfui to barbecue, mow the 
iawn, or have chiidren piaying outside during that time period. 

As i said, we represent Mr. Tayior in his attempts to either ob- 
tain permission from the Fish and Wiidiife Service to use his iand 
or to obtain just compensation for the taking of his property rights. 
Uniess Mr. Tayior agrees to these preposterous conditions. Fish 
and Wiidiife Service has toid me oraiiy that it wiii continue to 
biock his buiiding a home on his iand as it has done for this three- 
year time period. We are now, in fact, being forced to fiie a iawsuit 
on behaif of Mr. Tayior in Federai court seeking compensation for 
the taking of Mr. Tayior's property rights. 

But, unfort unateiy, as i aiiuded to, Mr. Tayior's case is not an 
isoiated exampie. indeed, his case is typicai in that often the prop- 
erty owner ioses the abiiity to use his iand and is forced to seek 
compensation in court where the Fish and Wiidiife Service fights 
him tooth-and-naii opposing the payment of just compensation. 
Thus, it is indeed ironic that Fish and Wiidiife Service is here 
today asking for the payment of the damage to its property, in the 
face of its defiant position toward the constitutionaiiy-protected 
property rights of private iand owners. 

We at Defenders have been before Congress many times testi- 
fying about the need for iegisiative reform to ensure that private 
property owners are paid just compensation for the taking of their 
property. 

We have aiso testified on more than one occasion about the need 
for reform of the Endangered Species Act, one of the most Draco- 
nian iaws on the books in terms of its impact on private property 
rights. The probiems with the Act are exacerbated by the expansive 
appiication given the Act by the Fish and Wiidiife Service. The 
Fish and Wiidiife Service has consistentiy opposed every attempt 
to reform the iaws to grant a measure of protection of the rights 
of private property owners, which are routineiy damaged or de- 
stroyed by the Service acting under iaws such as the ESA. 

We are pieased to see that the Fish and Wiidiife Service has sud- 
deniy discovered the importance of private property rights— at ieast 
its own property rights. Now that the Service has experienced first 
hand the destruction of its property rights by governmentai action, 
we wouid expect its support for property rights iegisiation in the 
106th Congress. 

Thank you. 

[The prepared statement of Ms. Marzuiia may be found at end 
of hearing.] 

Mr. Young. Thank you, Ms. Marzuiia. 

Mr. French. 

STATEMENT OF NELSON FRENCH, EXECUTIVE DIRECTOR, 

FRIENDS OF THE MINNESOTA VALLEY, BLOOMINGTON, MIN- 
NESOTA 

Mr. French. Mr. Chairman and members of the Committee, i'm 
Neison French, executive director of the Friends of the Minnesota 
Vaii^. 

it is indeed an honor to be invited to appear before you today to 
speak with you about the Minnesota Vailey Nationai Wiidiife Ref- 
uge and the recentiy-conciuded discussions between the Fish and 
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Wildlife Service, FAA, and MAC regarding the mitigation of im- 
pacts associated with the expansion of the airport in the Twin Cit- 
ies. 

The Friends of the Minnesota Valley was incorporated in J une 
of 1982 as a non-profit organization and is one of many similar or- 
ganizations cooperating with the Fish and Wildlife Service in local 
communities across the country. Many of the members here— many 
of you who have refuges in your districts— may be well-familiar 
with your Friends organizations. 

Before we get to the question and topic I was asked to comment 
on today, I would like to share with you a bit about our history and 
the way in which we have chosen to work within our community, 
as I believe it is relevant to the issue being discussed today. 

The dream of having a national wildlife refuge in the Minnesota 
Valley was developed in the early 1970's by a group of citizens 
called the Burnsville Environmental Council. Frustrated with their 
failure to stop the expansion of landfill operations in the Burnsville 
portion of the Minnesota River flood plain, they decided that a 
more comprehensive approach was necessary to protect the river 
bottoms in their community. 

As a result, in 1974 the Burnsville group produced a 24-page 
booklet that proposed a Minnesota River national wildlife refuge 
and recreation area. The Council sent the booklet to everyone, from 
local city councils to the President of the United States. Fortu- 
nately, then-Congressman Bill Frenzel responded by asking the De- 
partment of Interior to investigate the feasibility of establishing a 
national wildlife refuge in the valley. 

The result was the development in 1975 of a proposal for such 
a refuge. The Burnsville Council reached out across the river and 
then asked the Bloomington Resources Commission for help. To- 
gether they formed a local group known as the Lower Minnesota 
River Valley Citizens Committee. Now that group is known as the 
Friends of the Minnesota Valley. This citizens' committee kept up 
the contacts between volunteers and invited people to share in the 
vision of the refuge proposal along a 34-mile stretch of the Min- 
nesota River. 

Countless presentations were made to communities and commu- 
nity groups up and down the river for the purpose of educating peo- 
ple about the project, seeking endorsements, and working out con- 
sensus on issues of concern within the community. 

After this engaging process, the citizens' committee was able to 
get support and resources from more than 40 private groups and 
public groups, including local and national conservation organiza- 
tions, chambers of commerce, corporations, thej aycees. State agen- 
cies, the Minnesota legislature, and local units of government. 
Through this process many issues were worked out between the 
stakeholders, who had differing views of the refuge proposal, and 
consensus was reached. 

In J uly of 1975, then-Senator Walter Mondale and Flubert Flum- 
phrey introduced a bill to establish the Minnesota Valley National 
Wildlife Refuge. Then Congressman Oberstar, along with former 
Congressmen Frenzel and Flagedorn, introduced a similar bill in 
the Flouse of Representatives. By late September, 1976, both 
Flouses of Congress had passed the authorizing legislation which 
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we've heard discussed today, and President Ford signed the bill 
creating the Minnesota Valley National Wildlife Refuge on October 
9, 1976— a true community-based and bipartisan effort. The Min- 
nesota Valley National Wildlife Refuge is a magnificent urban ref- 
uge that owes its existence to groups like the Friends of the Min- 
nesota Valley and our precursor citizens groups. 

Our group did not stop with the establishment of the refuge, 
however. Our efforts now are focused more broadly on protecting 
the lower Minnesota River watershed and its environs. Since estab- 
lishment of the refuge, we have successfully worked with the con- 
gressional delegation and the State legislature to acquire refuge 
lands and associated State properties— two State parks at each end 
of the refuge— to construct a visitor and education center, which is 
now a model for nationwide use, and provide an excellent environ- 
mental education resource for the Twin Cities public-at-large. 

While continuing to work on the basic issues of non-profit organi- 
zational existence, like fundraising and membership development— 
and we now have over 600 members— the Friends have helped en- 
list volunteers. We have enrolled over 10 percent of the refuge 
neighbors in our private lands registry program. These are vol- 
untary private citizens recognizing the value of their private prop- 
erty adjoining the refuge. 

We have coordinated efforts for water quality monitoring with 13 
public schools in the area. We communicate with residents of the 
watershed regularly and raise awareness of this resource within 
the Twin Cities, and we are increasingly fostering partnerships to 
improve the lower Minnesota River watershed and ecosystem, a 
program begun Minnesota River basin-wide by Governor Carlson 
eight years ago. 

The current situation: In February of 1998, the Friends of the 
Minnesota Valley, following this style of working in the community, 
began to see if we could develop, in association with the Airports 
Commission and other local stakeholders, an agreed upon solution 
to the potentially contentious issue of expansion of the airport. 

We knew the 1996 decision by the Minnesota legislature to ex- 
pand the airport and route air traffic over the refuge had to be im- 
plemented. After extensive review of the situation, our organiza- 
tion, in concert with 16 local and national conservation and com- 
munity groups supported the concept of mitigating these impacts 
associate with the expansion of the airport. 

We co-sponsored, in association with these groups and others, a 
public open house at which time representatives from all three 
Federal agencies— excuse me— the Airports Commission and the 
two Federal agencies— appeared for the first time together in pub- 
lic to respond to the questions that were revolving around this 
issue. The outcome of that meeting was significant progress to- 
wards the necessary development of a community consensus on the 
mitigation package. 

I can't sit here and say that we don't regret the loss to the public 
of the resource that's being lost here— the Black Dog Lake unit and 
the Meadow Lake units of the refuge. They will no longer be avail- 
able for outdoor, educational, classroom use, birdwatching and 
other such things. 
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We, however, recognize that the airport must expand to meet the 
needs of the flying public, and we have contended that expansion 
of the airport at this location will result in less overall environ- 
mental and natural resource damage in Minnesota than would con- 
struction of a new airport on a 21-square mile site affecting many 
private agricultural landowners. 

The Friends of the Minnesota Valley 

Mr. Young. How much more do you have? 

Mr. French. I have about two minutes. 

Mr. Young. Take one minute. 

Mr. French. One minute. Okay. We applaud the Airport Com- 
mission, the FAA, and the Service for recognizing the serious na- 
ture of these impacts. We look forward to working with the Service 
and the community to develop the National Wildlife Refuge En- 
hancement Act required comprehensive conservation plan to fur- 
ther the refuge values in this watershed. 

I now want to respond to the question that the Committee asked 
me to respond to. I n your letter to us you asked this question: 'The 
Committee would appreciate your addressing the issue of how the 
Fish and Wildlife Service agreement for compensation will impact 
the rights of private property owners to receive compensation for 
the constructive use of their land in connection with the protection 
of wildlife." I n analyzing that question— and I 'm not sure weYe the 
ones that need to be asKed that— it is our understanding that pri- 
vate wildlife lands are not eligible for review under the construc- 
tive use provisions of section 4(f) of the 1966 Department of Trans- 
portation Act. 

It is also our understanding that the agreement between the 
Fish and Wildlife Service and the Airports Commission will have 
no impact on the rights of private property owners to receive com- 
pensation for their land through a fee title acquisition transaction 
in connection with the protection of wildlife. 

This concludes my prepared remarks. We really thank you for 
the opportunity to be with you today. Mr. Chairman, and members, 

I 'll be happy to respond to any questions that you have. Thank you. 

[The prepared statement of Mr. French may be found at end of 
hearing.] 

Mr. Young. Thank you, Mr. French. 

Dan, who instigated, or where did the idea for compensation to 
the Fish and Wildlife come from? Was that instigated by your de- 
partment, or was that instigated by the FAA? 

Mr. Ashe. I think during the process of developing the environ- 
mental impact statement on the proposed runway project and our 
comments and response to the analysis of alternatives in the draft 
environmental impact statement, it was the Fish and Wildlife Serv- 
ice who raised the possibility that there would be a constructive 
use of the Minnesota Valley National Wildlife Refuge and that the 
4(f) provisions of the T ransportation Act would apply. 

Mr. Young. Actually, the instigating of a fee was started in your 
department. 

Mr. Ashe. I believe the original proposal for a mitigation package 
was transmitted from us to the FAA. 

Mr. Young. Okay. Ms. Pickard, where is that money coming 
from? 



29 


Ms. Pickard. As I said, the Metropolitan Airports Commission is 
payi ng the money. 

Mr. Young. And they are getting the money from 

Ms. Pickard. There will be no Federal funds. They may use 

Mr. Young. And they are getting the money from where? 

Ms. Pickard. They may use airport revenue for the compensa- 
tion. They may also use some passenger facility charge money, and 
they may use other money that is not within any knowledge of the 
FAA, unrelated to the airport. 

Mr. Young. Flave you studied the constitutionality of this? 
You're spending money not appropriated by Congress, and you're 
actually putting a tax on the passengers to pay the $20-some-odd 
million to Fish and Wildlife, are you not? 

Ms. Pickard. You're referring to the passenger facility charge. 
Passenger facility charge moneys are eligible for environmental 
mitigation related to an airport capital development project, and 
this is considered within that scope. It's local money, not Federal 
money. 

Mr. Young. But it's taxpayers' money; it's not local money. 

Ms. Pickard. It is a head tax, if you will 

Mr. Young. And I thought only the Congress could pass tax law 
when it comes to redistributing money from one agency to another 
agency. So what I'm getting to is the Fish and Wildlife are circum- 
venting this Committee in the appropriation process. You're taking 
over $20 million, and you put down this wish list— and that's why 
I asked you, Dan, where it came from— and you're asking for new 
employees, you're asking for new facilities, boardwalks, et cetera, 
et cetera. And I 've got to ask you, what would have happened if the 
Commission hadn't agreed to this? The Commission is not losing 
any money. They are taxing people to pay for this. Now if they had 
not agreed to this amount of money, could you have stopped this 
project? 

Mr. Ashe. We could not have directly stopped the project, Mr. 
Chairman. What we could have done was continue to express our 
views about the impacts of the project on the Minnesota Valley Na- 
tional Wildlife Refuge, and the Federal Aviation Administration 
has the responsibility to consider our views and comments in the 
conduct of making their decision on the airport to approve the air- 
port construction project. 

Mr. Young. Are you telling me the FAA could have gone ahead 
and built this without your blessing? 

Mr. Ashe. It's their decision to make. They have a responsibility, 
as I read the law, Mr. Chairman, to minimize and mitigate to the 
extent feasible the impacts on refuge lands. We believe that they 
have done that in good faith and done that in compliance with the 
law as we recommended they do. But had we continued to— had 
they not agreed to this agreement and we had continued to express 
our reservation, then, again, FAA is the decisionmaker in this case. 
And, Lynne, I don't know if you have anything else to offer, but 
they are the decisionmaker. 

Mr. Young. Well, you see what I'm leading up to. To me, this 
looks like sort of a form of extortion because you're not using 
money to re-establish any wildlife; you're using it to build a pretty 
good layout— a visitors' center, a walkway, observation towers, ob- 
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servation platforms, new personnel. I mean, it's a great wish list 
and I can understand the Commission doing this. 

And, by the way, Mr. French, do you get any of this compensa- 
tion money? Your agency? Your group? 

Mr. French. Mr. Chairman? 

Mr. Young. Yes. 

Mr. French. At this point in time we are not getting this money. 

Mr. Young. Are you in this mix of this $20 million at all, in any 
way? 

Mr. French. At this point in time, no. 

Mr. Young. What do you mean at this point in time? Are you 
going to apply for it? 

Mr. French. The community is discussing— no, we're not going 
to apply for it. I'm sorry, Mr. Chairman. The funds as I understand 
it will be used to mitigate, through land acquisition and construc- 
tion of facilities, the impacts associated with the new runway. 

Mr. Young. It goes back to what I said, Dan. You are mitigating 
building the brand new facility, is what you're doing. 

Mr. Ashe. That's correct, Mr. Chairman. What I would do, 
though, is disagree with your assertion that we are circumventing 
this Congress or circumventing this Committee or the Congress be- 
cause the Minnesota Valley National Wildlife Refuge is an author- 
ized refuge that's been authorized specifically in legislation by Con- 
gress. The l^islation directs us to establish and maintain a visitor 
center and visitor facilities. 

The Congress, through the appropriations process, sets the level 
of FTE's that the Service can have. So, we can gain dollars to help 
us achieve an objective. We can't achieve that objective unless we 
have authority granted to us by Congress, and in this case we do 
have that authority. So I guess I would disagree with your asser- 
tion that we are circumventing Congress. We are going to replace— 
it is our intention to replace the facilities that we believe will be 
impacted by the noise created by this runway expansion. 

Mr. Young. Well, another thing is, Dan, you know and I know 
that moneys being spent should go either through the Treasury or 
should go through the appropriation process. And I'm concerned 
primarily with the purchase of land, and it goes back to private 
property rights again. Now are you— with the agency— you have in- 
holdings or adjacent holdings— are you enforcing the buffer zone 
concept that those people have to sell? Or is it willing buyer, will- 
ing seller? 

Mr. Ashe. We would acquire land, as we do in every instance, 
from willing sellers. 

Mr. Young. Without putting any restriction on them or anything 
else, like they did in California? 

Mr. Ashe. Yes. No, sir; without putting any restrictions on them. 

Mr. Young. Okay, you heard what Ms. Pickard— not Ms. 
Pickard, Ms. Marzulla— had to say about in Fairfax— was that in 
Fairfax? 

Ms. Marzulla. Fairfax County, Virginia. 

Mr. Young. Flave you got that documented? 

Ms. Marzulla. Oh, we do, yes. 

Mr. Young. Mr. Ashe, are there any salmon in Fairfax County? 
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Mr. Ashe. I've never heard of or seen a salmon in Fairfax Coun- 
ty. That's why it sounds rather far-fetched to me, Mr. Chairman. 

I would like to— but I am not familiar with the case at all. 

Mr. Young. Well, I want to suggest, as the Deputy Assistant 
Secretary, you get real familiar with that case real quick, because 
this is the type of thing that gives you really black eyes. I mean, 

I could see possibly the concern for the bald eagle, although they 
will nest anywhere they want to nest. I think they've proved that. 

Mr. Ashe. If the reference is to salmon in Fairfax County, I 
guess I would posit myself that that reference is in error on some- 
body's part, and I would gather that it's probably not our biologist 
who is claiming that there are salmon in Fairfax County. 

Mr. Young. Okay, I'm going to suggest 

Mr. Ashe. My guess would be that it might be shad or one of the 
other anadromous species of fish that eagles feed on. 

Mr. Young. And this senior citizen is supposed to re-establish 
the shad run? I'm going to suggest that the two of you sit down 
and work this out somewhere along the line because this is the 
thing I really like to go to "60 Minutes" about, and I have no res- 
ervations about going to "60 Minutes" about this if I can get some 
assistance in doing it. Because this is an example of what occurs 
with the lack of sensitivity within the agency itself. 

And you know I'm not picking on you, Dan. The whole agency is 
screwed up, if you want to know the truth. 

[Laughter.] 

I mean. I've watched it just deteriorate in the last six years to 
the point where you have no consolation or no consideration for the 
people that you're directly interfacing with, and we see it probably 
more in Alaska than in any place in the Union right now, espe- 
cially the Izembek operation. 

I've got a whole series of questions, you know, that just abso- 
lutely do not parallel what you're saying here in your testimony, 
and I won't go into them because my time is up. 

The gentleman from Minnesota. 

Mr. Vento. Mr. Chairman, I think that when we get into these 
anecdotal stories that are sort of unrelated to the topic at hand 
that it's always good to hear both sides of it before we pass it over 
to "60 M inutes" or to anyone else. 

Mr. Young. Well, I'm saying they had better fix it or it will be 
on "60 Minutes." 

Mr. Vento. Let's have a hearing on it and let everyone know and 
put it on the table. 

Mr. Young. I want "60 Minutes." 

Mr. Vento. I know. I know what you want. 

Mr. Young. I want to be Bill Clinton; that's what I want. I'm 
going to spin this; that's what I 'm going to do. 

Mr. Vento. I know. You want a little word association game 
here, you know. I understand. You know, I think it does not help 
in terms of using this as a platform to get up and state, 'We're 
mad as hell and we're not going to take it any more." Well, I've 
done it, but I don't think it particularly helps here in terms of 
what's going on. 

The issue with the ticket tax— in fact, the revenues here, Ms. 
Pickard, are coming from property taxes. They're coming from 
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bonded debt; they could come from a variety of different funds that 
the Metropolitan Airports Commission has. Is that correct? 

Ms. Pickard. The passenger facility charge would be an author- 
ized fee on passengers using the Minneapolis-St. Paul Airport. 

Mr. Vento. Oh, I know what it is. I'm just saying that the money 
that they are using here may come from a variety of different 
sources. They are spending $5 billion to do this project. 

Ms. Pickard. The Metropolitan Airports Commission would have 
to address that. I would assume it probably is. We have only given 
them our opinion that they could use airport revenue or they could 
use passenger facility charges. 

Mr. Vento. Well, they are using that money. We don't approve 
the money when they spend $100 million to insulate 4,300 homes. 
The FAA didn't necessarily have to pass judgment on that. That's 
their authority to use those dollars. Is that correct? 

Ms. Pickard. Sir, they certainly have authority to use airport 
revenue appropriately for environmental mitigation without FAA 
approval. We do have to approve the use dr passenger facility 
charges. 

Mr. Vento. Yes. Well, the governance structure— well, they paid 
that money out of, I 'm sure, part of it out of that, or at least when 
it came into existence they planned on paying and buying— they 
ended up paying $200 million more for the same purpose in terms 
of insulating homes in the area against such structure. I 'm just try- 
ing to point out that private property here is impacted and is com- 
pensated where there is a demonstrated effect or where it has an 
impact insofar as their agreement. Now I don't know that it's gone 
to court to establish what the property rights issue is. 

Mr. Ashe, and Mr. Schultz, who is with you, the Director, I 
guess, of this Fish and Wildlife Service area, was there any suspen- 
sion of any of the NEPA laws or EIS laws with regards to this 
issue? 

Mr. Ashe. No. I n fact there was complete compliance, and in fact 
that is, in my view, one of the major contributing factors to what 
led to the positive resolution in this case, was that we had an agen- 
cy that took its environmental analysis responsibilities very seri- 
ously, looked at all of the alternatives, compared the impact of the 
various alternatives on the refuge and provided that analysis for 
both the public and for the Fish and Wildlife Service and other 
agencies to see. So there was complete compliance as far as I could 
tell. 

Rick? 

Mr. Vento. Rick— Mr. Schultz? I guess he's agreeing with you. 

Mr. Schultz. Yes, I feel that. Mr. Chairman, I feel that FAA and 
MAC did a very nice job of going through the environmental com- 
pliance documents. They had both the draft EIS, which was a thor- 
ough analysis of the environmental issues associated with the new 
runway expansion, plus they had the final EIS. They also had the 
4(f) evaluation which addressed environmental compliance issues 
as wel I . 

Mr. Vento. There's a suggestion, of course, that the information 
or documentation with regards to the impact on the fish and wild- 
life in the area— the fauna and flora— was not as wel I -documented, 
that it was not, in this instance, possible to document what the im- 
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pact is. But the 4,000 acres of land that are going to be purchased 
here to augment and mitigate this, will in fact have a positive im- 
pact on the fauna and flora in the area and the purpose and mis- 
sion of the Fish and Wildlife Service. Is that correct, Mr. Ashe? 

Mr. Ashe. I believe it's correct. Rick could probably provide you 
with a more specific answer. I'd like him to address that. 

Mr. Vento. Yes. 

Mr. Schultz. When we went into negotiations with FAA and 
MAC on this issue, we had two basic principles here. One was to 
assure that there was a no-net loss of wildlife habitat associated 
with the project, and number two, we wanted to assure that there 
would be a no-net loss of the opportunity for the public to view 
wildlife in its natural setting. And the compensation that we have 
agreed to will allow us to fulfill those principles. 

Mr. Vento. I just would, again, want to point out there is no 
road going through here. This isn't a wilderness area. And with re- 
sponse to my colleague from Nevada, I did review just briefly the 
Ivanpah Airport issue, and I find that in the legislation there is a 
suggestion. 

The proposal was to suspend NEPA and to suspend FLPMA and 
to override the BLM local policy with regard to— just as starters. 
So, it may be that one of my concerns, as the gentleman stated, 
was clearly the fish and wildlife or the impact on the Mojave and 
other things, but I 'd be happy, you know, to work with him on that 
particular issue. 

And the major point here is, of course, to compensate where 
there is an impact on public land and certainly where there is a 
legally documented legal impact on private property, as we're 
doing, obviously, with these flight paths. And I know this is a big 
issue in the West, and I think, obviously, confusing it with roads 
through a wilderness wildlife refuge is so 

Mr. Young. The gentleman's time is up. I just want to make one 
suggestion. According to this one requirement by the Fish and 
Wildlife, they want so many roads and trails built, so many obser- 
vation areas built. This is all in the refuge— and parking lots. I 
mean, this is going to be built. I s that correct, Mr. Schultz? 

Mr. Schultz. Mr. Chairman, that is correct. The mission of the 
Minnesota Valley National Wildlife Refuge has two components to 
it. One is to restore and protect habitats for fish and wildlife; the 
other is to provide wildlife-dependent recreation and environmental 
education activities. 

Mr. Young. Okay. Why I'm bringing this up is he keeps talking 
about a road through a wilderness which was created by this Con- 
gress that already had 40-some odd miles through Izembek. 

Mr. Vento. Wei, they are replacing the 

Mr. Young. No; I'm just saying, they are replacing it, but they 
are putting it in the refuge, and all we wanted is a little, old, silly 
gravel road, just so I can save my people. 

May I make a suggestion to the members here? Fie k^s refer- 
ring to the purchase of 4,000 acres. Now, have you identified those 
4,000 acres? Flave you talked to those landowners, and what are 
their feelings about being purchased? 

Mr. Ashe. I think our normal procedure with regard to refuge ac- 
quisition would be to establish a refuge boundary. We do an envi- 
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ronmental analysis. In this case, maybe some parcels are already 
within the existing refuge boundary, in which case we've already 
done that type of analysis and public input. As I indicated, our de- 
sire in this case is to implement the mitigation agreement through 
the development of our comprehensive conservation plan for the 
refuge, which will involve, again, public notification. 

Mr. Young. I know my time is up, but I want to get it straight. 
If I find one member that is being brow-beaten into selling his land 
because you've put a border around him, you're going to be back 
before this Committee again. 

Mr. Vento. Mr. Chairman? 

Mr. Young. This is what I'm trying to say: You say you're going 
to buy 4,000 acres, and, you know, when you purchase 4,000 acres, 
$20 million is being raised by users' fees on people who fly through 
the Minneapolis Airport. I'm just— I want to make sure that you're 
not really using the big, heavy hammer. 

I 'm out of time. M r. Pombo. 

Mr. Vento. Well, Mr. Chairman, let me just point out that there 
is also an active program by the State, the RIM program and the 
conservation reserve program— that they have actually had a series 
of agreements up and down the Minnesota River Valley which are 
quite substantial, and it might be well for Mr. Schultz to address 
that since you're concerned. So there have already been initiatives 
on those areas. 

Mr. Young. Well, I'm not concerned about the State; I'm con- 
cerned about the role of the Fish and Wildlife. That's my jurisdic- 
tion. Now the State can do anything they want to do. But I 'm just 
saying— I'm very conscious. I've seen this happen to— Mr. Pombo 
may ask a question about it later on— but I've seen it happen in 
other areas of the United States. 

Mr. Pombo. 

Mr. Pombo. Thank you, Mr. Chairman. 

Mr. Ashe, in your prepared statement, you state that in the 
Wildlife Refuge System Improvement Act of 1997 that Fish and 
Wildlife Service has no authority to regulate air space above a ref- 
uge. You further state that, "I want to emphasize again that no 
part of this runway will be constructed on either existing or future 
refuge lands." 

You also state in your printed testimony that publicly-owned 
land under the Transportation Act— "publicly-owned land from a 
public park, recreation area, or wildlife and waterfowl refuge of na- 
tional, State, or local significance." If you have no authority to reg- 
ulate air space and if none of the refuge land is going to be us^ 
for this runway, how do you tie in section 4(f) in order to obtain 
the mitigation money? 

Mr. Ashe. I guess I would say, going back to Ms. Pickard and 
the testimony of FAA, that section 4(f) contemplates two types of 
use of public lands, both physical use— occupying the property— so 
if they did our land for a runway or a road, that would be physical 
use. 

Mr. Pombo. Which you state is not the case. 

Mr. Ashe. Is not the case in this instance— or constructive use, 
which means the presence of noise generated by aircraft overflights 
is essentially rendering our refuge useless, from the standpoint of 
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achieving the purposes which Congress has iegisiated us to accom- 
piish at that refuge. But we have a pubiic education mission at 
Minnesota Vaiiey Refuge, where the pubiic has made substantiai 
investment. 

Mr. Pom BO. So it's your guess— guess— that 4,000 acres of the 
refuge wiii be rendered useiess because of this runway, and you're 
going to take the money and buy 4,000 acres somewhere eise in 
order to mitigate, to make up for the impact. 

Mr. Ashe. What we have said is that the noise generated from 
the aircraft wiii make it difficuit for us to accompiish our conserva- 
tion education and wiidiife interpretation mission on those portions 
of the refuge, and we have asked 

Mr. PoMBO. So it's not a fuii taking; it's a partiai taking of the 
use of that part of the refuge. 

Mr. Ashe. Weii, it's not a taking at aii. We are reiying on the 
constructive use provisions in section 4(f) of the Transportation Act, 
which provides for mitigation in this case. 

Mr. PoMBO. And the constructive use is the partial taking of that 
property. The language that you are using is the same language 
that refers to private property in that it is a partial taking use. It 
is a constructive use of your property, just as if some other activity 
limited the use of your property, it would be a partial taking, a 
partial taking of that property, a partial use of that property. 

I am somewhat confused as to— with all of the laws that are out 
there right now— how you can still have a mitigation and still re- 
quire the payment of $20 million on that, because even in reading 
your statement, I don't see how you start here and end up with re- 
quiring that $20 million payment. 

But I do need to ask you, was a section 7 consultation done 
under Endangered Species with FAA on this? 

Mr. Ashe. Well, the FAA considered the impacts of the proposed 
runway on the federally-listed species that are present in the Min- 
nesota Valley refuge area in the conduct of doing their EIS, and 
the Service reviewed their analysis and made the determination 
under the Endangered Species Act that it was not likely to affect 
the bald eagle, which is the resident species there. 

Mr. PoMBo. Weren't there other endangered species that were 
looked at on this as well, or was the bald eagle the only one? 

Mr. Ashe. Rick is in a better position. The bald eagle is the prin- 
cipal species. 

Mr. Schultz. Yes, both the bald eagle and the per^rine falcon 
are in the area. The peregrine falcon nests on a hacking box on a 
NSP power plant tower about two miles away from the end of the 
runway. 

Mr. Pom BO. Excuse me— on a power plant tower? 

Mr. Schultz. That's correct. 

Mr. PoMBO. Okay. 

Mr. Young. If the gentleman from California would do me a 
favor. I'd like to have you take the gavel. Would you take the gavel, 
the gentleman from California? 

Mr. Pom BO. Yes, I'll take the gavel, but I don't want you to take 
me time. 

[Laughter.] 
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Mr. Young. You can do anything you want when you've got the 
gavel, buddy. 

Mr. PoMBo. If I've got the gavel, then I guess I get to keep ask- 
ing questions. 

Mr. Young. You can ask questions as long as you want, as long 
as you've got the gavel. 

I just want to ask, when did this project start? 

Ms. Pickard. The FAA began our review in the early 1990's, 
with the Federal EIS starting in 1994 or 1995. The State legisla- 
ture had been dealing with about seven years' worth of planning 
studies before that point. 

Mr. Young. All right. Before I relinquish this, Richard, just one 
thing. I'm still confused about— my interpretation of the Constitu- 
tion is the protection of the private property right holder, and 
you're not private property. Fish and Wildlife is public property, 
and I don't see where you have the authorization to be com- 
pensated by another Federal agency or by the airport. 

You know, if I was really nasty, I 'd likely take to filing a lawsuit 
to stop this project, because I don't think you have the authority 
to do what's been done— either one of you. And if you read the Con- 
stitution very carefully, it says "use" and it refers to the private cit- 
izen, not another Federal agency. I mean it's something I want you 
to think about for a while. I know you struck a deal; I understand 
that. But you're messing with the constitutional law here and it 
really concerns me a little bit. 

Mr. Pombo, you're up. 

Mr. Pombo. [presiding] I just wanted to get back to the issue of 
section 7 consultation. You identified at least two endangered spe- 
cies that were looked at as part of this. Under section 7, under the 
Endangered Species Act, could you have not stopped the construc- 
tion of this runway if there was not sufficient mitigation to miti- 
gate any impact against those endangered species? 

Mr. Ashe. If there were an effect on the endangered species then 
we could have, but what we would do under the section 7 process 
is notify the action agency, in this case FAA, that there are endan- 
gered species present and there is or is not the likelihood of take 
in association with the project. 

Again, it's the action agency that has the responsibility to avoid 
take. The law prohibits take. And it's our responsibility at the Fish 
and Wildlife Service to advise Federal agencies of the potential ef- 
fects of a project and whether a project is likely to affect endan- 
gered species and whether a jeopardy situation may arise in the 
conduct of an agency conducting their activities. So, it would be our 
responsibility to advise them. 

In this case we did look at the available information and made 
a determination that the activity was not likely to affect the endan- 
gered species. 

Mr. Pombo. Under the current interpretation of the Endangered 
Species Act, take includes harassment, and it's your testimony that 
the 7,000 flights a month present no harassment or take of the en- 
dangered species. 

Mr. Ashe. That was our assessment in looking at the project. I 
guess I would point out to the Committee— and I heard a number 
of members raising issues surrounding the potential impacts of 
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overflights on species— and I guess I would just point out that the 
impacts of overflights on species are case-dependent. It depends on 
the species; it depends on the airport; it depends on the types of 
aircraft that are flying; it depends on the time of year that they're 
flying. And so, looking at any one instance and the specific facts 
around that instance may lead to a different conclusion. 

We have a very active, very vibrant bald eagle population about 
three miles south of here at Mason Neck National Wildlife Refuge, 
itself right in the flight path of National Airport, and so there are 
many instances in which wildlife can adapt to aircraft overflight 
and do adapt well to aircraft overflight. There are other situations 
where they do not adapt well to aircraft overflight, and it is de- 
pendent upon the species and upon the facts of the specific case. 

Mr. PoMBO. My time has expired, but I think what you're hitting 
on is exactly the problem that a number of members have with the 
Fish and Wildlife Service. It's that at certain times, depending on 
whatever conclusion you come to, sometimes these are okay, and 
other times they are not okay. And it appears to a lot of us that 
there is a regional decision that is made as to when it's okay and 
when it's not okay, depending upon what part of the country it is 
or whose ox is being gored by it. And at other times it appears that 
if there is a sufficient payment made to Fish and Wildlife Service, 
a lot of times the problems aren't as severe as they would be other- 
wise. 

It makes me wonder if my county had raised $20 million in some 
kind of a tax and paid Fish and Wildlife off, if we would have been 
able to maintain our levees, because we were told no and we didn't 
have endangered species. It was potential habitat. They couldn't 
find an elderberry beetle for miles anywhere near the levees that 
we were trying to maintain, but there were elderberry bushes 
there, so it was potential habitat, so we were told we couldn't do 
maintenance on our levee system. I wonder if we would have put 
$20 million into some kitty if we could have done it, and that's the 
question that a lot of us have. 

Mr. Gibbons. 

Mr. Gibbons. Thank you, Mr. Chairman, and in response to my 
colleague from Minnesota, I want to ensure him and his staff that 
we are willing to work with you on this Ivanpah bill; however, it 
does not, and the language in the bill is absolutely, specifically 
clear, that it does not waive any environmental impact law. It does 
not waive FLPMA. It's all stat^ within the bill that those were to 
be complied with, and fully. So, I appreciate your comments, and 
I look forward to having my staff work with you on the issue. 

Following on with what my colleague from California was talking 
about on the endangered species and that, Mr. Ashe, I know that 
in the environmental impact statement that was prepared, there's 
a quote in there that in essence says that wildlife or waterfowl ap- 
pear to readily habituate to frequent aircraft overflights: "It is con- 
cluded that aircraft noise within the affected environment would 
not significantly diminish the wildlife habitat in the refuge." Is that 
true? 

Mr. Ashe. That's true. Well, I would say 
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Mr. Gibbons. Now explain to me how aircraft noise, whether it's 
in Nevada, Minnesota, California, or Timbucktu, does not impact 
wildlife habitat. 

Mr. Ashe. I guess what I would say is I think you correctly 
quoted our citation in the environmental impact statement. I think 
that what we have said is the impacts on wildlife from the over- 
flight, in our view, were uncertain. We did not feel that what we 
knew about the impacts of overflights 

Mr. Gibbons. Well, the uncertainty is not in your language. It 
says, "It is concluded" 

Mr. Ashe. Right. 

Mr. Gibbons, [continuing] "that aircraft noise within the affected 
environment would not significantly diminish the wildlife habitat 
in the refuge." 

Mr. Ashe. And, again, that's our conclusion, because we did a lit- 
erature search, we looked at the available scientific information on 
the impacts of similar types of overflights, and we did not feel that 
there was a way that we could conclusively determine that there 
would be an impact. 

Mr. Gibbons. So, I can go back and I can use the same argument 
on any other project which has an overflight and say that you don't 
have literature or statements available to say it would impact wild- 
life habitat. 

Mr. Ashe. No, sir. No, sir. I believe what I tried to explain to the 
Committee just a few moments ago, and perhaps did an insufficient 
job, was that it depends on the type of the species and the time 
of the year and the type of aircraft. 

Mr. Gibbons. Well, you can't tell me— and I'm an airline pilot— 
that an airplane makes a different noise in California than it does 
in Minnesota when it's landing or taking off. You can't tell me that 
an aircraft makes a different kind of noise in Nevada than it does 
in Minnesota. 

Mr. Ashe. No, sir; I can't do that, but I can tell you 

Mr. Gibbons. Well, that's what you're trying to tell us. 

Mr. Ashe. No, sir. What I'm trying to tell you is that a lesser 
snow goose is different from a blacK brandt, which is different from 
a bald eagle, which is different from a white ibis. 

Mr. Gibbons. Absolutely. Now where in the literature is there 
that shows that those individual species are impacted by noise dif- 
ferently than the ones in this refuge? 

Mr. Ashe. I think that we do have that information. I would like 
Rick Schultz to be able to present that to the Committee. 

Mr. Schultz. I have with me today several literature reviews 
that talk about the way aircraft impact different species of wildlife. 
I can get that out of my briefcase, if you would like. There has been 
an awful lot of work done on noise and aircraft overflights. 

Mr. Gibbons. I would like a copy of that, if you would provide 
it to my office. I don't know if the Committee neois it, but I would 
sure like a copy of it for my office. 

Mr. PoMBo. Without objection, it will be included as part of the 
record if you could provide that. 

[The information may be found at the end of the hearing.] 

Mr. Gibbons. One final question, Mr. Chairman, if I can. The use 
of the term "urban refuge" indicates that growth— urban growth— 
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is a reality that has to be dealt with, and I think that's pretty 
much your statement, isn't it? The reality of urban growth, Mr. 
Ashe? 

Mr. Ashe. I think that we have a refuge that was established in 
that context, and Congress gave us specific direction with regard 
to our management and stewardship of that refuge. 

Mr. Gibbons. Well, your statement is an urban refuge, where 
urban encroachment is a fact of life; you have to deal with it. 

Mr. Ashe. Correct. 

Mr. Gibbons. In many of these cases that we see here in this 
body, they deal with urban settings or community settings within 
which there are nearby impacts. Those are facts of life, and wheth- 
er it's in Nevada or California, not only do we deal with them, but 
you have to deal with them as well, and it distresses me to find 
that this is a pick and choose sort of an organization, depending 
upon whose ox is being gored about how you deal with the fact of 
life about urban growth. 

In my community we talk about this Ivanpah Airport, and there 
is tremendous objection by your organization to a 5,000-foot over- 
flight that has probably— and I'm going to look very closely to the 
species in this book or this publication that's being presents— may 
not even be or exist in the proximity of the area of the Mojave Re- 
serve. And I want to find that out for certain. 

But I think that what you've presented here today says to me 
very clearly that it depends upon whose ox is being gored that 
you're willing to mitigate or willing to find a way to allow for urban 
growth to become a reality and deal with it. 

Mr. Chairman, I yield back to you. 

Mr. Sherwood. This has been a little interesting to me, and I'm 
curious— and it's rhetorical if the Fish and Wildlife Service is a lit- 
tle bit mystified at the fervor for which some of these questions 
come, and I'd like to comment on that a little bit. 

No one in the world should be more interested in the success of 
the Fish and Wildlife Service than I. I'm an avid outdoorsman and 
a hunter and a fisherman, but I think what you're feeling today is 
quite a little animosity of the Members of Congress toward the 
Fish and Wildlife Service, which is very unfortunate. And I think 
we all need to think about where that comes from, and it's my 
opinion where that comes from is we all have some specific area 
in which we think the Fish and Wildlife Service has unnecessarily 
trampled on the rights of individuals in our home district. 

The second issue that I think that is holding this, that is keeping 
this thing going today, is what we feel is an unconstitutional taxing 
of U.S. citizens to fill the coffers of the Fish and Wildlife Service. 
And I think if your Service is going to continue to do the work 
which you obviously want to do and are trained to do and we agree 
you should do, that you need to address those issues. And you don't 
necessarily have to address them to me, but I think those are 
what's on the mind of the Members of Congress. And I think that 
if you don't address them in the long run, it will impact your long- 
term funding. 

Mr. PoMBO. Mr. Vento, did you have anything more? 

Mr. Vento. Well, yes. I know we want to get going, and I don't 
want keep members. I appreciate the testimony of the witnesses. 
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and I would just say, Mr. Chairman, that— maybe I've got to give 
my colleagues a copy of the book, "How to Talk Minnesotan" in 
terms of trying to be understood. 

But I think, it seems to me that, first of all, when this Fish and 
Wildlife Service area was designated in 1976, it was limited in 
terms of it was urban, it was recognized and used for education 
and outdoor interpretive purposes, and that's the reason for the ad- 
dition of the land. It's to provide areas that are away from this 
flight pattern, which, I don't know if you were here earlier, Mr. 
Sherwood, when I said I used to teach under this flight pattern, 
trying to talk to junior high school kids. And I guess that's why I 
developed this small voice I have. 

I n any case, the issue is then we come back in 1997 and we fur- 
ther limit the Fish and Wildlife Service not to be able to do this. 
Now we've got 4(f), and they've got under the law, if you read it, 
it specifically points out that public land— now this is one process. 
Now if you like 4(f) and you think that's the process that you would 
like to put other property owners under, wel, let's look at it and 
do it. But this is also a restriction on the Fish and Wildlife Service. 
They've been restricted many different ways. 

And so this is one process. I suspect that most private property 
owners wouldn't accept that type of limitation. It isn't exclusively 
used. Actually, we provided for soundproofing of homes in the area, 
and it's going to be something like 13,000 to 14,000 homes that will 
be soundproofed in the end by using this particular fund, so I think 
the fund is l^ally established. They are using other revenues here 
to pay for this. 

But, you know, to strip away all the powers in the Fish and 
Wildlife Service— it seems like some of my colleagues are mad as 
hell at you because you were successful in doing what you've done. 
Well, I'm not; I favor this. And when this came up I obviously 
voiced and sent some letters along to this group to encourage them 
to work together, as I think did other members of the delegation. 

Now if there are other ways we can do it— I think what you all 
have to face up to is you have tied them down in certain ways, but 
I think that we need to get land managers outside of their bound- 
aries. Th^ need to work on trans-boundary issues. They have to 
have a voice in our local communities. I want them to do that in 
my State and in my area, and I want them to do it, frankly, in all 
the other areas in which we have a national interest. 

Others are trying to guiet them, and if you think this is going 
to stop me from pursuing the ANWR designation or intimidate 
other members, I think you've got another guess coming. We are 
going to continue. This is a process and a partnership that has 
worked. You ought to be adopting it rather than challenging it and 
trying to intimidate those that are pursuing it. I think it follows 
the law, it's good policy, it works out in terms of partnership. I 
think we'll get a lot more done working cooperatively than trying 
to fight even these sorts of logical explanations. 

Mr. Ashe. 

Mr. Ashe. If I could, just for a moment, because I hear you, Mr. 
Sherwood, and you certainly make a valid point. And I guess I 
would use Minnesota Valley as an example, and I know that Mem- 
bers of Congress take issue with decisions that are made by the 
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Fish and Wildlife Service every day, but we have a refuge at Min- 
nesota Valley and we duplicate that all over the country and are 
taking it seriously. And when you see people here, liKe Nelson 
French; Rick Schultz has gone out of his way in Minneapolis, as 
did his predecessors, to reach out to the community and involve the 
community. 

And when Mr. Young expressed his concern earlier about our 
planned acguisition program there, I would not only not expect to 
see opposition to that, I would expect to see support for that in 
Minneapolis because of the good relationship that Rick and Nelson 
and his organization have built in the community there. And the 
support that you see for this agreement in Minneapolis is reflective 
of that good work, which is not to say that we don't have a lot more 
to do in terms of building those types of relationships more and 
more across the country and get out of our refuge boundaries and 
work more with communities, both on refuge management, endan- 
gered species, conservation, and other things. I think we certainly 
can do a much better job of that and are doing, I think the record 
shows, a better and better job. 

What I would do again is caution— I've heard a couple of mem- 
bers implying that the Fish and Wildlife Service is inconsistent in 
its application, and I would disagree with that, and I would argue 
that the Committee does not want us to take a one-size-fits-all ap- 
proach to aircraft noise or species impacts because that reduces our 
flexibility and our ability to work with people on the ground to do 
these kinds of things. And so I think that we try to do that judi- 
ciously. I realize, again, that, you know, legitimate and reasonable 
people will disagree on things like this, about whether we have 
been. 

Mr. Vento. Well, Mr. Chairman, my time has expired, but I was 
going to point out that they've also— I wanted to try to emphasize 
that through the Conservation Reserve Program and other Federal 
programs, they have been instrumental in convincing farm groups 
on a voluntary basis to set aside land in this corridor, as well as 
the State program. In fact, we had a big signing out there with 
Secretary Glickman and our Republican Governor Carlson and 
many Members. So this has been a bipartisan effort to keep this 
going. 

Obviously, I understand your interest in using it as a platform 
to take a shot at me on some of the issues in Alaska, but I think 
that this is something that's working. If you can get this type of 
agreement, I would commend you to try and do it. I know you've 
got a lot of problems there, and I think they are much more than 
what we have. 

Mr. PoMBO. Well, I appreciate the gentleman's comments and in 
terms of whether or not this is going to stop you, nobody expects 
it to. And quite frankly, you get it both ways. You get to take shots 
at us, and you get your airport approved, so you get it both ways, 
so why would you stop? 

The problem is, if they treated you the same way that they treat 
us, your airport would not have been approved and you would have 
gone through years of hassling in order to make it work and then 
maybe you'd see that there's another side to this. I don't think 
there's anything wrong with this airport. I think it's fine. I think 
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it's great that we are able to work out a way that they can build 
this airport and extend this runway and do everything else. 

The problem is, that's not what we get, and maybe it's partially 
because maybe in my area there's not enough money to make it 
work for you. Maybe we don't put enough money on the table to 
make it work. I don't know, but there is definitely a different 
standard. There is definitely a different approach in dealing with 
Fish and Wildlife in California than what has happened with this 
specific case. 

There is no way in the world that you can tell me that it is the 
same approach, that it is the same even-handed, "we'll work with 
you, we'll make it work" approach, because the first thing they tell 
us is "No." And maybe we just don't put enough money in. 

The anecdotal story that Ms. Marzulla told about somebody, an 
individual property owner, who has a bald eagle's nest near there 
is told that putting a house on his property is not in line with pro- 
tecting the habitat or not taking that bald eagle unless he puts 
enough money on the table or agrees to let you control his prop- 
erty. Whereas, 7,000 flights a month coming out of this particular 
airport is deemed not harassment and not a significant take of 
those bald eagles, even the one that's nesting on the power line— 
or at the power plant. That one seems to be doing okay, but if this 
guy wants to put a modular home on his property, all of a sudden, 
hey; he can't do that. He's harassing this bald eagle. 

There's no consistency there. I'd be willing to be you though that 
if he put $20 million on the table, you would not only let him put 
his modular home in there, you would carry it in there. 

Mr. Ashe. I think, Mr. Pombo, the issue is never money, the 
issue 

Mr. Pombo. It is always money. 

Mr. Ashe. The issue is always whether or not efforts are being 
undertaken to mitigate and minimize the effects of a particular 
project. 

Mr. Pombo. The bottom line is it is always money. If a developer 
is big enough, if the timber company is big enough that they can 
put sufficient money on the table or give you control of enough of 
their land, their problem goes away. But if it's a small guy with 
a few hundred acres, or in this case a lot, they do not have enough 
to offer you in order for their problem to go away. 

Mr. Ashe. I disagree with that, Mr. Pombo, and I think we 

Mr. Young. Mr. Chairman? 

Mr. Pombo. Well, we can go back and forth on that, but it's the 
case. I can cite you case-after -case-after-case where they were not 
able to put enough on the table. I can give you cases in my district 
where developers who put enough mitigation on the table were al- 
lowed to build and allowed to go, and ones that did not have the 
size that they were able to afford to do it were not allowed to go. 

It always comes down to money or control. If they give you 
enough of their property, then you will let them go. If they put 
enough money on the table, you will let them go. The species is sec- 
ondary. It is a method for delivering power and mon^ to the agen- 
cy. It is the most effective tool that you guys have in order to do 
that. 
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Mr. Young, [presiding] Mr. Chairman, I deeply admire your com- 
ments. I 'm going to let you preside more often. 

J ust for your information, I 've already got an inquiry about a "60 
Minutes" show, so you might really want to think about this. If we 
can document it, you're going to be on prime time TV, and we could 
have lots of fun with it. 

So, I want to thank you and thank the witnesses for being here, 
and I'm going to suggest again— I heard Mr. Sherwood say it— 
there is definitely, as I've said before, Mr. Ashe, your agency has 
got a long way to go. I think you've gone too far to the left. You've 
lost contact with the people. You talk about working with people; 
my people have tried to work. It wasn't your fault, Dan. Very 
frankly, I know whose fault it was. The guy's running for President 
in the year 2000 and got directly involved in it, and you have to 
be a good trooper. But the injustice of it was totally wrong. 

I thank the witnesses. The Committee is adjourned. 

[Whereupon, at 2:06 p.m., the Committee adjourned.] 

[Additional material submitted for the record follows.] 
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Statement of Dan Ashe, Assistant Director for Refuges and Wildlife, 
United States Fish and Wildlife Service, Department of the Interior 

I am Dan Ashe, the Assistant Director for Refuges and Wiidiife of the U.S. Fish 
and Wiidiife Service. I am joined today by Mr. Rick Schuitz who is the refuge man- 
ager of the Minnesota Vaiiey Nationai Wiidiife Refuge. I appreciate the opportunity 
to provide testimony to the Committee concerning the Minnesota Vaiiey Nationai 
Wiidiife Refuge and the agreement reached between the Metropolitan Airports Com- 
mission, the Federal Aviation Administration, and the Service to address the im- 
pacts of theTwin Cities airport expansion project on the refuge. 

The Minnesota Valley NWR was created over 25 years ago as a result of local 
residents' strong interest in restoring and protecting fish and wildlife habitats of the 
Lower Minnesota River Valley. These citizens brought together a variety of interests 
... environmentalists, industry, transportation, elected officials, the general public, 
and natural resource agencies who recognized the value of the natural resources of 
the area. Based on their hard work and dedication. Congress passed Public Law 94- 
466, the Minnesota Valley National Wildlife Refuge Act, on October 8, 1976, which 
established the refuge. Unlike most other National Wildlife Refuges, Minnesota Val- 
ley NWR is somewhat unique in that it is primarily located in an urban setting. 

I n this area, fish and wildlife populations coexist with over two million Twin Cities 
residents. 

The mission of Minnesota Valley NWR is two-fold ... (I) to restore and protect the 
important fish, wildlife, and plant communities of the lower Minnesota river valley 
and its surrounding watershed . . . and (2) to provide top quality wildlife-dependent 
outdoor recreation and environmental education to Twin Cities residents. Since es- 
tablishment, the refuge has acquired 10,000 of its authorized 14,000 acres, it has 
built a state-of-the-art wildlife interpretation and visitor center, and it has devel- 
oped top-quality public use programs and facilities. 

I n the establishment legislation. Congress acknowledged of the refuge's urban set- 
ting and the need for the Fish and Wildlife Service to work with industry and trans- 
portation. Section 9 of the Act, entitled "continued public services" provides that, 
"nothing in this Act shall be construed as prohibiting or preventing the provision 
of vital public services, including (1) the continuation of commercial navigation in 
the main navigation channel of the Minnesota River ...; (2) construction, improve- 
ment, and replacement of highways or bridges, whether or not the highway is a fed- 
eral-aid highway: or (3) any other activity which the Secretary determines to be nec- 
essary: if the provision of such services is otherwise in accordance with law. Any 
activity referred to in this section shall be carried out so as to minimize the disrup- 
tion of the wildlife and the reduction of recreational and scenic values of the area, 
consistent with economic feasibility." 

Under section 9 of the Act, we interpreted the expansion of the Twin Cities I nter- 
national Airport to be a "vital public service." Further, under the Wildlife Refuge 
System Improvement Act of 1997, the Fish and Wildlife Service has no authority 
to regulate airspace above a refuge. Flowever, under section 4(f) of the 1966 Depart- 
ment of T ransportation Act (49 U .S.C. 303), the Secretary of T ransportation may not 
approve a transportation project which requires the use of any publicly-owned land 
from a public park, recreation area, or wildlife and waterfowl refuge of national, 
state, or local significance unless there are no feasible and prudent alternatives to 
the use of such land and unless the project includes all possible planning to mini- 
mize harm resulting from the use. This law applies to prqects that make "construc- 
tive use" of such lands, including through the type of overflights that would occur 
over the refuge in this case. 

It was under this provision of law that we worked with the Metropolitan Airports 
Commission (MAC) and the Federal Aviation Administration (FAA) to ensure that 
disturbance to wildlife and wildlife-dependent recreation was minimized. From the 
onset, it was the Service's objective to ensure that this project would not result in 
a net loss of wildlife habitats and that the public would not experience a net loss 
of opportunity to view wildlife in its natural setting. We believe those objectives 
have been achieved. 

Let me explain, beginning with some information about the Minneapolis-St. Paul 
International Airport expansion project. At the direction of the Minnesota state leg- 
islature in 1989, the Metropolitan Airports Commission and the Metropolitan Coun- 
cil began a process to determine the best alternative to meet the region's commercial 
aviation needs for the next 30 years. I n 1992, FAA and MAC began the public phase 
of this planning process by announcing their intent to prepare an environmental im- 
pact statement concerning this project. This process was known as the dual tract 
airport planning process and at that time, several alternatives were considered in- 
cluding expanding the existing airport and the construction of a completely new fa- 
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cility in the outlying areas of the Twin Cities. In December, 1995, FAA and MAC 
issued a draft EIS. Comments from the public and affected agencies were then re- 
quested and received. 

In March 1996, MAC and the Metropolitan Council submitted their report to the 
state legislature which contained recommendations on the preferred alternative. In 
response to this report, the Minnesota state legislature, in April, 1996, selected the 
expansion of the existing airport as the preferred alternative and mandated its im- 
plementation. 

Among other items, this alternative called for a new 8,000 foot north-south run- 
way to be constructed on the west side of the existing airport property. I want to 
emphasize again that no part of this new runway will be constructed on either exist- 
ing or future refuge lands. The south end of this new runway will be located ap- 
proximately 1 Va miles north of the refuge. Upon completion, however, the new run- 
way will result in at least 8,000 commercial flights per month either departing or 
descending over the refuge at elevations as low as 500 feet. This translates into at 
least one flight over the refuge at relatively low elevations every other minute. 
Clearly, this project presented a matter of grave concern for the refuge and the 
Service. 

As we stated earlier, this particular project will not be built upon refuge lands, 
so fish and wildlife habitats will not be directly used or harmed from the construc- 
tion activities. Upon a search of the literature, we were unable to determine that 
commercial overflights of wildlife areas would have significant detrimental impacts 
upon fish and wildlife populations common to Minnesota Valley NWR. Some infor- 
mation is available suggesting disturbance to some species, but the literature is in- 
conclusive about whether commercial airport operations have any long term effects 
upon wildlife species common to this area. 

What is clear, however, is that the overflights will significantly impact "noise-sen- 
sitive" public use activities of the refuge. At Minnesota Valley NWR, the intense air- 
craft noise at frequent intervals will, among other things, significantly impede nor- 
mal conversation of refuge visitors. Neither our long-standing and traditional out- 
door activities, such environmental education with inner city youth, nor birding ac- 
tivities, which require listening to bird songs to verify visible sightings, will be able 
to be continued in their current location due to the aircraft overffights. This includes 
our youth waterfowl hunting, where we practice and demonstrate hunting ethics 
and proper hunting techniques. Finally, our visiting public's ability to view wildlife 
in its natural setting without significant intrusions will also be compromised. 

In light of these noise impacts, FAA and MAC correctly determined that the con- 
struction and operation of the runway will result in a "constructive use" of refuge 
lands by the airport. This constructive use is harmful to refuge programs and activi- 
ties and is therefore subject to Section 4(f) of the 1966 Department of Transpor- 
tation Act. 

As mentioned earlier, the Service position was to ensure that this project would 
not result in a net loss of wildlife habitats or a reduction in the public's opportunity 
to view wildlife in its natural setting. Towards these ends, we sent a letter to the 
FAA during the public comment period on their draft EIS expressing our concerns 
that there was not a sufficient effort to mitigate these effects of the project on the 
refuge. Consequently, discussions among the parties led us to the agreement we now 
have entered into with the Metropolitan Airports Commission and concurred in by 
FAA. We provided MAC and FAA an assessment of what it believed to be acceptable 
compensation for the impacts of the new runway. The five major components of this 
mitigation package included (1) the replacement of approximately 4,000 acres of ref- 
uge lands adversely impacted by noise; (2) the construction of a visitor contact and 
environmental education facility located upstream from existing facilities and away 
from the aircraft noise, (3) replacement of other environmental education and inter- 
pretive facilities: (4) an operations trust fund to underwrite the costs of operating 
two facilities rather than just one; and (5) costs associated with the planning and 
administration of this project. Based on our best estimates, we valued the total cost 
of this mitigation package to be approximately $26.9 million. 

Two points should be noted here. First of all, the refuge will continue to maintain 
ownership of the lands to be directly impacted by the overflights— these lands will 
be managed for their residual wildlife values. Secondly, the Service agreed to a cash 
settlement with the realization that mitigation for this project was quite complex 
and could not be easily achieved with traditional forms of mitigation. We felt that 
to ensure quality, mitigation needed to be accomplished over a period of several 
years and should be accomplished under the direct supervision of refuge managers 
and/or biologists. Through the Memorandum of Agreement subsequently signed by 
the Service and MAC, and concurred with by FAA, the Service received assurance 
that the refuge would not experience a net loss of wildlife habitat and that the pub- 
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lie will not experience a net loss of opportunity to view wildlife in its natural set- 
ting. 

Nearly 60 percent of the mitigation package will be directed towards land acquisi- 
tion. At this time, the Service has not identified specific lands for acquisition nor 
scheduled the construction of replacement facilities. To the degree possible, all of 
these mitigation projects will be determined through the comprehensive conserva- 
tion plan for Minnesota Valley NWR. Through this process, which is scheduled for 
completion early in the year 2000, the Service will engage the public and request 
their assistance in identifying additional lands and facilities which will offset the 
impacts of the airport expansion project upon Minnesota Valley NWR. 

We should also mention that the staff at Minnesota Valley NWR has engaged the 
public in both the negotiations and subsequent discussions concerning the airport 
expansion project. The original citizens group, the Friends of Minnesota Valley, has 
been actively involved and has strongly supported the service in these efforts. In ad- 
dition, several private conservation organizations including the Minnesota River 
Valley National Audubon Society chapter, are in support of the mitigation and asso- 
ciated memorandum of agreement. 

In closing, we view the impacts of the airport expansion project as a regrettable 
but unavoidable loss to refuge programs and activities resulting from actions outside 
our jurisdiction and control. At the same time, we are very pleased with the agree- 
ment reached between MAC and FAA and we look forward to working with these 
two agencies in the future as we address natural resource issues of Minnesota Val- 
ley National Wildlife Refuge. 

This concludes my prepared remarks and I will be happy to respond to any ques- 
tions you and the members of the Committee may have. 


Statement of Lynne S. Pickard, Manager, Community and Environmental 

Needs Division, Office of Airport Planning and Programming, Federal 

Aviation Administration 

Mr. Chairman and Members of the Committee: 

Good morning. I am Lynne Pickard, the Manager of the Community and Environ- 
mental Needs Division in the Office of Airport Planning and Programming at the 
Federal Aviation Administration ("FAA"). I appreciate the opportunity to appear be- 
fore you this morning to discuss the impact of the expansion of the Minneapolis- 
St. Paul International Airport ("MSP Airport") on the Minnesota Valley National 
Wildlife Refuge ("Refuge"). I am pleased to appear on behalf of the FAA Associate 
Administrator for Airports, Susan Kurland, who is speaking at our Southwest Re- 
gion Partnership Conference in Fort Worth. Texas, today. 

I know that this Committee is very interested in exploring how the MSP Airport 
project will affect the Refuge, and what steps the FAA has taken to mitigate any 
adverse environmental impacts on the Refuge. My colleagues from the Minneapolis- 
St. Paul Metropolitan Airports Commission ("MAC") and the United States Fish and 
Wildlife Service ("USFWS") will discuss other perspectives of these impacts, and the 
work that we have done jointly to address these issues. 

In order to discuss fully the FAA's determination of the effect of the expansion 
of the MSP Airport on the Refuge and the mitigation for the Refuge, I would first 
like to explain how the Department of Transportation ("DOT") and the FAA inter- 
pret and implement Section 4(f) of the DOT Act of 1966. codified at 49 U.S.C. § 303. 
This statute applies to decisions by the DOT to approve transportation projects, in- 
cluding FAA approval of airport development projects. It provides special protection 
to publicly owned parks, recreation areas, and wildlife and waterfowl refuges of na- 
tional, state, or local significance, as well as to land of a historic site (whether pub- 
licly owned or private) of national, state or local significance. Section 4(f) permits 
the DOT to approve the use of these protected resources for a transportation project 
only when the Secretary of Transportation (or his or her delegee) has determined 

(1) that there is no feasible and prudent alternative to the use of such land, and 

(2) the transportation project includes all possible planning to minimize harm re- 
sulting from the use. Section 4(f) is an environmental requirement exclusively appli- 
cable to transportation projects that are subject to approval by the DOT. The FAA 
is strongly committed to ensuring that airport development projects that we approve 
and fund fully meet environmental protection requirements. 

As the DOT has implemented Section 4(f), our interpretation of the provision is 
that it applies not only to the acquisition of an interest in land but also to situations 
where serious impacts result in "constructive use" of land. "Constructive" use may 
occur when a transportation project is constructed near, but not actually on. Section 
4(f) lands. Constructive use of the land occurs where the proximity of the project 
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may impact the land sufficiently to constitute a substantial impairment of the ac- 
tivities, features, or attributes of the resource. The same protection standards apply 
whether the use of the land is physical or constructive. When a transportation 
project makes constructive use of land, the DOT and FAA adhere to the require- 
ments of Section 4(f) to find that there is no feasible and prudent alternative and 
to include all possible planning to minimize harm. 

With respect to the MSP Airport project, the MAC proposed a new air carrier run- 
way and associated airport development for FAA approval. The proposal was man- 
dated by the Minnesota State Legislature after nearly seven years of planning stud- 
ies, and includes a new 8,000-foot air carrier runway on the west side of the MSP 
Airport, new taxiways, and associated facilities. The purpose of these airport im- 
provements is to improve airport capacity, operations, and safety, and reduce airline 
delays. The cost of this project is estimated at $1.8 billion through the year 2010. 

Consistent with its duties under the National Environmental Policy Act of 1969, 
the FAA prepared an Environmental Impact Statement ("EIS") and, in conjunction 
with the EIS, made a determination with respect to Section 4(f). The FAA actively 
sought public involvement and input throughout the preparation of the EIS, and co- 
ordinated with Federal, state, and local agencies with environmental jurisdiction 
and expertise. Ultimately, the FAA determined that the MSP Airport expansion 
would require the physical use of one historic site and the constructive use of an- 
other historic site and of publicly owned lands of the Refuge. 

In making the determination of substantial impairment, the FAA considered the 
potential noise impact of the project. The FAA determined that noise increases 
would substantially impair the value of some of the publicly owned portions of the 
Refuge near the airport by adversely affecting their use for outdoor educational and 
environmental interpretive activities such as school field trips and scouting visits, 
as well as wildlife recreational activities such as nature walks, bird-watching and 
fishing. In summary, the noise impact of the new runway was determined to sub- 
stantially impair the use of portions of the Refuge for certain human activities that 
currently take place within those areas. According to FAA's analysis, a little over 
a thousand acres of Refuge under USFWS ownership would be adversely affected 
by an increase in noise levels. In total, the Refuge comprises over 9,000 acres, inter- 
spersed with an additional 6,900 acres of state and locally owned recreation areas, 
in seven discontinuous management units that extend 34 miles and are part of the 
80-mile long Minnesota Valley National Wildlife Refuge, Recreation Area, and State 
Trail. 

The substantial impairment determination and resulting constructive use deter- 
mination were based on the public use impacts resulting from increased noise levels, 
and not on impacts to the Refuge's ecological integrity or wildlife resources. The De- 
partment of the Interior was consulted on the potential jeopardy to endangered or 
threatened species and critical habitat and they determined that there would be no 
adverse effects. Based on studies of wildlife compatibility with aircraft noise, the 
FAA believes that aircraft noise would not substantially diminish wildlife habitat 
or resources in the Refuge, although the FAA recognizes in its evaluation that it 
is difficult to quantify noise impacts to wildlife in absolute terms. The FAA's deter- 
mination in this case is reinforced by the high degree of waterfowl habituation ob- 
served at areas adjacent to existing runways at the MSP Airport. It should also be 
noted that the portion of the Refuge in close proximity to the airport is located near 
the urban core of the Twin Cities region and is adjacent to significant rail and road 
transportation corridors. These transportation facilities existed at the time of the es- 
tablishment of the Refuge and have always affected the noise environment. Mon- 
itored ambient noise levels in the Refuge in the general vicinity of the airport are 
comparable to levels typically encountered in suburban residential to noisy urban 
residential areas. 

Flaving made a Section 4(f) constructive use determination, the FAA determined 
through its review of the airport development proposal in the EIS and Section 4(f) 
documentation that there was no feasible and prudent alternative to the use of the 
resource. Alternatives that were examined and rejected include new sites for an air- 
port, alternative expansion concepts for the MSP Airport, high-speed intercity rail, 
a remote runway concept linked to the MSP Airport by high-speed transit, the shift- 
ing of some aviation users to supplemental airports in the region, alternative flight 
procedures to avoid the Refuge, and the alternative of taking no action at all. As 
I have mentioned, none of these alternatives were feasible and prudent. 

The final Section 4(f) requirement is to include all possible planning to minimize 
harm resulting from the use of the Section 4(f) resource. As is our practice, the FAA 
coordinated with and gave deference to the USFWS, the agency with jurisdiction 
over the Section 4(f) resource when determining appropriate measures to minimize 
harm. The resulting mitigation plan reflected in the agreement between the USFWS 
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and MAC, with FAA as a concurring party, was developed during detailed consulta- 
tions among the three parties over a period of two years. 

The agreement, referred to as a Memorandum of Agreement ("MOA"), provides a 
specific program to satisfy all possible planning to minimize harm to the Refuge 
from the airport development project. It provides for monetary compensation to be 
paid by the MAC to the USFWS to offset the unavoidable adverse airport project 
impacts to the Refuge. No FAA Airport Improvement Program dollars will be used 
to compensate the Refuge. The MOA provides that the compensation will be used 
to provide the Refuge with replacement land of habitat quality equal to that im- 
pacted by the airport project and to provide for the construction of ponds, hiking 
trails, and other improvements to replace comparable Refuge components adversely 
impacted as a result of the airport project. The MOA recognizes that, in exchange 
for compensation, heights of structures on Refuge property near the airport will be 
limited to be compatible with aircraft operations, and that aircraft shall have the 
right of flight and to make noise over the Refuge property that is the subject of com- 
pensation. Finally, the MOA acknowledges that USFWS will continue to appro- 
priately manage Refuge lands that are the subject of the agreement— that is, the 
Refuge lands subject to constructive use because of aircraft noise will still continue 
to function as a diminished value Refuge area under USFWS management. 

The MOA recognizes that the amount of monetary compensation will be based on 
appraised values in conformance with applicable appraisal standards and regula- 
tions. The appraisal process had not been completed at the time of signature of the 
MOA, and accordingly, there is flexible language in the MOA regarding the $20 mil- 
lion appraised value as of that time. The $20 million figure is regarded as the "floor" 
of a final appraisal amount, with amounts to be determined for realignment com- 
pensation and increased operational costs. The appraisal has recently been com- 
pleted, and FAA’s review of the appraisal is being finalized. 

Monetary compensation mitigation plans are not unprecedented in Section 4(f) 
analyses. The provision of funds by an airport proprietor, such as the MAC, needing 
to use a Section 4(f) resource to the agency owning the resource, in this case, the 
USFWS, so that a comparable replacement resource can be provided is one of sev- 
eral accepted means of minimizing harm under Section 4(f). In the past, compensa- 
tion has been used to mitigate adverse environmental impacts where replacement 
of land and facilities and/or design measures are warranted. These mitigation meas- 
ures are recognized in published FAA environmental guidance. The FAA has long 
recognized that environmental mitigation associated with an airport capital develop- 
ment project qualifies as a capital cost of the airport. The association between envi- 
ronmental mitigation and the airport capital development project is particularly 
strong when the mitigation relates to Section 4(f) because the statutory requirement 
is for the project to include all possible planning to minimize harm. 

The need for Section 4(f) mitigation plans is not a frequent occurrence. Indeed, 
this is consistent with the purpose of the statute: to protect and preserve Section 
4(f) resources and to set a high standard for using such resources for transportation 
projects. Simply put, the FAA has no need to make many Section 4(f) determina- 
tions because the agency tries not to use Section 4(f) resources. Furthermore, most 
FAA Section 4(f) determinations and mitigations are for uses of urban parks, e.g., 
local parks, ball fields, and publicly used school playgrounds, because these tend to 
be the types of Section 4(f) resources in close proximity to airports. 

Flowever, there are examples of other Section 4(f) situations involving airport de- 
velopment projects. The Toledo Express Airport, in a Memorandum of Under- 
standing with a local park district, agreed to provide land on which to relocate a 
campground that was used by an airport project. Near Cincinnati, a County-owned 
recreational field was relocated as a result of a runway extension: the airport propri- 
etor agreed to replace the field. Lambert St. Louis Airport will fund the replacement 
of several urban parks impacted by a recently approved new runway. There are also 
instances of the replacement of softball fields affected by airport development, and 
effects on historic property that have been mitigated with the assistance of funds 
from the airport proprietor. 

At this point, it is worthwhile to note that the Refuge compensation plan does not 
stand alone as a solution to address adverse environmental impacts of the airport 
development. Rather, it is only a portion of an overall plan. The scope of the MSP 
Airport expansion project is enormous, with the Refuge accounting for only a portion 
of potentially affected lands. To address the entire expansion project, the FAA and 
the MAC developed an extensive mitigation plan that needed to account for a vari- 
ety of factors. Community noise mitigation and acquisition will cost many times the 
amount needed to mitigate the Refuge. The MSP airport project as a whole encom- 
passes a range of concerns, from the environmental to the economic, from the sig- 
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nificance of private use and enjoyment of park lands to the importance of the public 
benefits of a safe and modern airport. 

In this case, the MAC, the USFWS, and the FAA all agreed that this compensa- 
tion plan and the other terms in the MOA would be the best response to the adverse 
effects of the MSP Airport project. The monetary component of the overall plan will 
provide the Refuge with replacement land of habitat quality equal to that which will 
be affected by the project. Moreover, it will provide for the construction of ponds, 
hiking trails and trail markers, and other necessary site improvements or replace- 
ments. 

Mr. Chairman and Members of the Committee, the FAA takes its responsibility 
to the environment and the public very seriously. In formulating the Section 4(f) 
mitigation plan for this project, the relevant agencies considered other alternatives 
that might avoid affecting the Refuge. Each alternative considered involved evalua- 
tions of potential Section 4(f) affected lands. These other alternatives are not consid- 
ered feasible and prudent under Section 4(f) standards. 

Mr. Chairman, I appreciate the opportunity to appear before you this morning to 
discuss an issue that I know is of great importance to this Committee. Improve- 
ments to airport capacity and safety can be achieved in an environmentally respon- 
sible manner. We at the FAA believe the compensation plan and mitigation steps 
for the MSP Airport are an example of how this balance can be achieved. 

Thank you for the opportunity to testify this morning. On behalf of Administrator 
J ane Garvey and Associate Administrator Susan Kurland, I would like to say that 
we appreciate your interest in the MSP Airport expansion project, and look forward 
to any dialogue with you and the Members of the Committee that may help us im- 
prove our work on environmental issues. I would be pleased to answer any ques- 
tions that you may have. 


Statement of Nelson T. French, Executive Director, Friends of the 
Minnesota Valley 

Mr. Chairman and members of the Committee, I am Nelson French, Executive Di- 
rector of the Friends of the Minnesota Valley. It is indeed an honor to be invited 
to appear before you today to speak with you about the Minnesota Valley National 
Wildlife Refuge and the recently concluded discussions between the USFWS, Fed- 
eral Aviation Administration and Metropolitan Airports Commission regarding the 
mitigation of impacts associated with the expansion of Minneapolis-St. Paul Inter- 
national Airport. 

The Friends of the Minnesota Valley was incorporated J une 21, 1982 as a non- 
profit organization and is one of many similar organizations cooperating with the 
USFWS in local communities across the country. Many of you who have refuges in 
your districts are likely familiar with your Friends organizations. 

The Friends envision a healthy Lower Minnesota River Watershed where an in- 
formed citizenry takes personal and group responsibility to ensure that natural eco- 
logical systems and human economic and social systems coexist in a fashion sustain- 
able into the future. The mission of the Friends is supporting conservation and man- 
agement of the natural and cultural resources of the Lower Minnesota River Water- 
shed, and promoting environmental awareness. 

Before we get to today's topic, I would like to share with you a bit about our his- 
tory and the way in which we have chosen to work within our community as I be- 
lieve it is relevant to the issue being discussed today. 

History 

The dream of having a national wildlife refuge in the Minnesota Valley was devel- 
oped in the early 1970's by a group of citizens called the Burnsville Environmental 
Council. Frustrated with their failure to stop the expansion of land fill operations 
in the Burnsville portion of the Minnesota River floodplain they decided that a more 
comprehensive approach was necessary to protect the river bottoms in their commu- 
nity. As a result, in 1974, the Burnsville group produced a 24 page booklet that pro- 
posed a Minnesota River National Wildlife and Recreation Area. The Council sent 
the booklet to everyone from local city councils to the President of the United 
States. Fortunately, then Congressman Bill Frenzel responded by asking the De- 
partment of Interior to investigate the feasibility of establishing a national wildlife 
refuge in the valley. The result was the development, in 1975, of a proposal for the 
Minnesota Valley National Wildlife Refuge. 

The Burnsville Environmental Council reached out across the river and asked the 
Bloomington Natural Resources Commission for help. Together they formed the 
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Lower Minnesota River Vaiiey Citizen's Committee— now known as Friends of the 
Minnesota Vaii^. 

The Lower Minnesota River Vaiiey Citizen's Committee kept up the contacts be- 
tween the voiunteers and invited peopieto share in the vision of the refuge proposai 
aiong a 34 miie iong stretch of the Minnesota River. Countiess presentations were 
made to communities and community groups up and down the river for the purpose 
of educating peopie about the project and seeking endorsements and working out 
consensus on issues of concern within the community. After this engaging process, 
the citizens committee was abie to get support and resources from more than 40 pri- 
vate groups inciuding: iocai and nationai conservation organizations: chambers of 
commerce: corporations: thej aycees: State agencies: the Minnesota Legisiature: and 
iocai units of government. Through this process many issues were worked out be- 
tween stakehoiders who had differing views on the refuge proposai— and consensus 
was reached. 

On J uiy 11, 1975, then Senator Waiter Mondaie and Fiubert Fiumphrey intro- 
duced a biii to estabiish the Minnesota Vaiiey Nationai Wiidiife Refuge. Congress- 
man Oberstar, aiong with former Congressmen Frenzei and Fiagedorn, foiiowed by 
introducing a companion biii in the Fiouse of Representatives. By iate September, 
1976, both houses of Congress had passed the authorizing iegisiation and President 
Ford signed the biii creating the Minnesota Vaiiey Nationai Wiidiife Refuge on Octo- 
ber 9, 1976. 

The Minnesota Vaiiey Nationai Wiidiife Refuge is a magnificent urban wiidiife 
refuge that owes it's existence to the Friends of the Minnesota Vaiiey and its pre- 
cursor citizen committee and a community with the wiiiingness to work together to 
achieve common goais. 

The Friends of the Minnesota Vaiiey did not stop supporting conservation efforts 
in the Lower Minnesota River Watershed with the estabiishment of the refuge, how- 
ever. We knew that our work had oniyjust begun. Since estabiishment we have suc- 
cessfuiiy worked to obtain funds to acquire refuge iands, construct the Visitor and 
Education Center, and provide an exceiient environmentai educationai resource for 
the twin cities' pubiic. 

Whiie continuing to work on the basic non-profit organizationai survivai needs of 
fund raising and membership, the Friends have heiped eniist voiunteers, enroii Ref- 
uge neighbors in the private iandowner registry program, coordinate efforts for 
water quaiity monitoring, communicate with residents of the watershed and the 
Twin Cities, and foster partnerships to improve the Lower Minnesota River Water- 
shed and ecosystem. 

The Current Situation 

In February, 1998, the Friends of the Minnesota Valley began working with the 
Metropolitan Airports Commission and staff to see if we could develop an agreed 
upon solution to the potentially contentious issue of expansion of the MSP airport 
and its impacts on the public uses of the Minnesota Valley National Wildlife Refuge. 
We knew the 1996 decision by the Minnesota Legislature to expand the MSP Inter- 
national Airport and route air traffic over the Minnesota Valley National Wildlife 
Refuge had to be implemented. After extensive review of the situation, our organiza- 
tion, in concert with 16 local and national conservation and community organiza- 
tions, supported the concept of mitigating the impacts associated with the expansion 
of Minneapolis/St. Paul International Airport. 

In late May, 1998, the Friends of the Minnesota Valley, Friends of the Mississippi 
River, Fort Snelling State Park Association, Izaak Walton League-MN Division, 
Minnesota River Valley Audubon Chapter and Minnesota Audubon Council co-spon- 
sored a public open house and invited representatives from the Federal Aviation Ad- 
ministration, Metropolitan Airports Commission, and U.S. Fish & Wildlife Service 
to brief the public on the impacts to the Refuge from the airport expansion. This 
was the first time that these three agencies were together in front of the public ad- 
dressing the issues associated with the airport expansion and the Minnesota Valley 
National Wildlife Refuge. This event was well attended and a lot of good informa- 
tion was shared between the agencies and between the agencies and interested citi- 
zens. An outcome of this meeting was significant progress towards the necessary de- 
velopment of community consensus on this issue. 

The Friends of the Minnesota Valley regrets the loss to the public of a significant 
nationally recognized natural resource due to the expansion of MSP International 
Airport— the Black Dog Lake and Long Meadow Lake Units of the Refuge will expe- 
rience significant noise intrusion and will no longer be available for certain environ- 
mental education and natural resource observation activities. 

The Friends of the Minnesota Valley recognizes that MSP International Airport 
must expand to meet the needs of the flying public and has contended that the ex- 



51 


pansion of the airport at its present iocation wiii iikeiy resuit in iess overaii environ- 
mentai and naturai resource damage in Minnesota than wouid construction of a new 
airport. 

The Friends of the Minnesota Vaiiey has stressed that the ioss of naturai resource 
vaiue to in the Minnesota Vaiiey Nationai Wiidiife Refuge resuiting from the new 
runway construction and use must be compensated— thereby piacing these vaiues 
on the baiance sheet. The proposed agreement of not iess than $20,000,000 with the 
iikeiihood that totai compensation wiii be greater as actuai repiacement costs and 
operationai costs are factored in is acceptabie compensation for this ioss to the com- 
munity. 

The Friends of the Minnesota Vaiiey appiauds the Metropoiitan Airports Commis- 
sion, Federai Aviation Administration and USFWS for recognizing the serious na- 
ture of the impacts to the Minnesota Vaiiey Nationai Wiidiife Refuge and deciding 
to compensate for the iosses. 

The Friends of the Minnesota Vaiiey views this as a step in engaging the Metro- 
poiitan Airports Commission as a partner in conservation in the Lower Minnesota 
River Watershed, recognizing that they too are a resident of the watershed and 
must take personai group responsibiiity to insure that the principies of sustainabie 
deveiopment are achieved. 

We iook forward to working with the USFWS and the community to deveiop the 
Nationai Wiidiife Refuge Enhancement Act of 1997 required Comprehensive Con- 
servation Pian for the Minnesota Vaiiey Nationai Wiidiife Refuge and mitigate the 
impacts through reiated actions in this pian. 

Response to Question From Committee 

In your letter to us you had asked the Friends to comment on this question: 'The 
Committee would appreciate your addressing the issue of how the Fish and Wildlife 
Service agreement for compensation will impact the rights of private property own- 
ers to receive compensation for the constructive use of their land in connection with 
the protection of wildlife." 

It is our understanding that private wildlife lands are not eligible for review 
under the constructive use provisions of Section 4(f) of the 1966 Department of 
Transportation Act (49 U.S.C. 303). It is our understanding that the agreement be- 
tween the USFWS and the Metropolitan Airports Commission will have no impact 
on the rights of private property landowners to receive compensation for their land 
through a fee title acquisition transaction in connection with the protection of wild- 
life. 

This concludes my prepared remarks. Thank you for the opportunity to be with 
you today. Mr. Chairman, I will be happy to respond to any questions you and the 
members of the Committee may have. 
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Frieiubofibe 



Leadenhip i» Stewardship. 


Vision 

A healthy iyawer Minnesota River Watershed where an informed citizenry takes personal and group 
respon^hilit^to ensure that natural ecolo^cal systems and human economic and social systems coexist 
in a fashion sustainable into the future. 

Mission 

Supporting conservation and management of the natural and cultural resources of the Lower Minnesota 
River Watershed, and promoting environmental awareness. 

Oi^nizational History 

The Friends of the Minnesota Valley and its predecessor groups have been instrumental in supporting 
conservation of the Lower NOnnesota Valley for more than 25 years. In the 1 970's citizens concerned 
about increasing d^elopment in the Minnesota River Valley convinced river corridor commissions and 
councils that the arfca could best be preserved as a national wildlife refuge. Th^ held public meetings and 
spearheaded an extensive letter writing campaign, and in 1976 the Minnesota Valley National Wildlife 
Refuge was established. To provide ongoing support for the Refuge, and to promote environmental 
education, the group formed the Friends of the hihnnesota Valley in 1982. We have since helped secure 
federal fending for Refuge land acquisition and construction of the Visitor Center. We have also continued 
to be an advocate for and promoted awareness of the ecological importance of the Lower Minnesota River 
Valley through environmental education, commuiuty involvement, fend-raising, monitoring legidation and 
issues that aSect the valley, recruiting members and volunteers, and developing a Registry of private 
landowners that are voluntarily committed to protecting and preserving their land. 

Leadership in Stewardship-^ Goals 

• Protect and conserve biodiversity of the Lower Minnesota Valley. 

• Tngtill witWn the community a sense of appreciation, responsibility, and stewardship for the Lower 
Minnesota Valley. 

• Develop strong base of resources to sustain and nurture the Friends organization. 

Background 

The IVGnnesota Valley acts as migration corridor and home for over 300 species of wildlife, as well as 
recreational and educational opporb''*'ities for 2.2 million people in the metropolitan area. The effects of 
urban development continue’’^ intrude upon the valley's natural communities. The Minnesota River also 
has the dubious (hstinction of being the largest source of pollution to the Upper Mississippi River. 

The vast m^ority of people in the metropolitan area, including residents of the Lower \hnnesota River 
watershed, have little awareness of the issues effecting the Minnesota Valley. For many, their only 
connection with the river is driving across it on a highway bridge. After 20 years, the Refoge is still 
referred to as the "Twin Cities best kept secret". 

Reaching out and activating the local communities is oucial to the maintenance and restoration of a healthy 
and sustainable river environment. To address this the Friends have implemented a comprehensive public 
education campaign. Leadership in Stewardship. 
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Leadership in Stewardship^^ 

The Friends of the Minnesota Valley Leadership in Stewardship.^ campaign serves as a vehicle to puli our 
various programs and projects together under a common theme. The goals of this campaign are to protect 
and conserve biodiversity of the Lower Minnesota Valley, instill within the community a sense of 
appreciation, responsibility, and stewardship for the Lower Minnesota Valley, and develop a strong base of 
resources to sustain and nurture the Friends of the Minnesota Valley organization. Leadership in 
StewardshipTtt is intended to communicate the message that individuals can make a difference in land use 
. and water quality within the watershed by making ample, easy changes in the way they care for their land 
and use water. Recent public opinion research has found that people do not understand the sources of 
river pollution and do not know what they can do to help. Leadership in Stewardshipy^ is communicating 
the message that individuals can make a difference in water quality of the Minnesota River by making 
simple, easy changes in the way they use water and care for their land. 

Heritage Registry - Approximately 1,500 landowners own property immediately adjacent to the 
Minnesota Valley National Wildlife Refuge. These landowners, individuals and corporations, are the focus 
of this program. The Heritage Registry represents a voluntary arrangement between the Friends of the 
Minnesota Valley and a landowner to protect the biological value of the property. Registrants represent an 
honor roll of private and corporate landowners who volunteer to protect and preserve their natural land for 
the benefit of wildlife and the ecosystems that support it. The program is creating a buffer zone of 
educated and sympathetic landowners surrounding the Refuge in hopes of reducing runoff, erosion and 
habitat fragmentation. The Registry is a proven tool for providing information to landowners about the 
impacts they have on the Valley’s natural resources. In five years nearly 10% (145) of the adjoining 
landowners have become registrants - a total of 3,000 acres. More than 75 percent of those enrolled have 
made improvements in land use practices. This hands-on approach to stewardship and private 
responsibility is key to protection of biological diversity in this region. River Steward Kits containing 
simple stewardship techniques that are easily implemented will be distributed to those enrolled in the 
Heritage Registry. 

Long Term Environmental Monitoring • Water Quality Monitoring - 16 water quality sampling sites 
have been selected by local, state and federal biologists for long term monitoring of the health of water 
found in the Minnesota Valley National Wildlife Refuge. Responsible pubhc agencies and science 
education leaders will be brought together to develop a watershed-wide protocol for water quality 
monitoring and an assessment of the citizen-based component will be conducted. In 1999 the program will 
be revised to be conducted in the context of a comprehensive watershed monitoring plan and sampling will 
begin again in FY 2000. 

River Steward Events - The campaign officially b^an in January, 1997 with the a series of ten family 
oriented River Steward Saturdays. These events have drawn an average of 200 people per event to the 
Minnesota Valley National Wildlife Refuge to learn endangered species, recycling, native wildflowers, 
wildlife in the valley, and water quality monitoring. The successful River Steward Events series wU be 
continued in 1998 and beyond. 

MN VaUey National Wildlife Refuge - The Friends of the Minnesota Valley will continue to work to 
insure ecosystem-based management principles are in place and that the Minnesota Valley National Wildlife 
Refuge is able to accomplish its goals of stewardship, biological monitoring, and education. We wU begin 
discussions with all natural resource managers in the Lower Minnesota River Watershed and begin the 
process of charting a common vision for the Lower Nfinnesota River Valley. 
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Conclusion 

Leadership in Stewardship-M strives to bring community support together to create a network of Lower 
Minnesota River neighbor who are aware of the importance and uniqueness of this urban river corridor, 
who reco^iize their connection to the river and who are taking an active role in stewardship of the Lower 
Minnesota Valley. 


Board and Staff: 

The Friends of the Minnesota Valley Board currently has 15 members and there is a 15 member Ifonorary Board. We have 2 
full time staf^ 1 part time staff and interns throughout the year. AH of our volunteers are coordinated thmn gh the Minnesota 
Valley National Wildlife Itefiige's volunteer program. Currently there are about 100 active volimteers. 


Friends Board of Directors for 19^ 
Officers 

Ed Crozier, President 
Tony Erickson, Vice President 
Jack Kley, Treasurer 
Kate Winsor, Secretary 

Members 

Shirl^ Hunt Alexander 
John Chamberlain 
Pat Cragoe 
Ridtard Duerre 
Sara Greeninger 
John Hickman 
Jean Johnson 
Pat Jud^ 

JodellRahr 
htelissa Salter 
Joe White 


Staff 

Nancy Albrecht, Registry Coordinator 
Nelson T. French, Executive Director 
An^Jo Giieme, Communications & Membership 
Coordinator 


Friends Honorary Directors 

ShirlQ' Hunt Alexander 
Elmer L. Andersen 
R^rmond Black 
FranBladdock 
Dr. Walter Breckenridge 
Forrest A. Carpenter 
Dr. Adela Skipton Elwell 
Robert L. Heibst 
William G. Kirchner 
LesMalkerson 
Walter F. Mondale 
Charles M. Moos 
Samuel R Morgan 
Susan Okie 
Kathleen Ridder 


List of Contribntorst 

Elmer L. &. Eleanor J. Andersen Fouiulation 
Beim Foundation 

Burger Brothers Outdoor Outfitters 
Patrick and Aimee Butler Family Foundation 
Cargill 

Carolyn Foundation 
Ceridian 

Dqiartment of Natural Resources - Minnesota 

Environmental Siqipoit Center 

Margaret R and James E. Kell^ Foundation 

KfoKnigbt Foundation 

Metropolitan Council 

Minnegasco 

Minnesota Environmental Fund 
Minnesota Vall^ Interpretive Association 
Minnesota Waterfowl Association 
Minnesota Women’s Foundation 
Rahr Foundation 
Richfield Bank & Trust 
US Fish and Wildlife Service 
Frederidc O. Watson Foundation 
WEM Foundation 

and more than 600 individual d(mom and members 
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NELSON T. FRENCH 

Nelson T. French, is Executive Dne^or, Friends of the Minnesota Vall^, a non-profit community-based 
conservation organization incorporated in 1982. The Friends of the Minnesota Vall^ has dedicated its efforts to supporting 
conservation of the natural resources of the Lower Minnesota River Watershed for 25 years. The Friends promoted 
^ablishment of the Minnesota Valley National Wildlife Refuge and now focuses pubUc attenti o n on community 
enviro nm e nt a l awaren^, public, pemonal landowner and mtizen responsibility for natural resource protection. Our vision 
is a healthy Minnesota River Watershed where an informed citizenry takes personal and group reqxinsibility to ensure that 
natural ecological S5fstems and human economic and social tystems coexist in a &shion siistainah i e into the future. 

Mr. French served as Vice President/State Director of The Nature Conservancy of Minnesota from December 1991, 
toJune, 1997, where hewas responsible for all aspectsof operations ofMinnesotaField Office. In this position he worked 
with business, government and private individuals to create innovative conservation strategies and partnerships. During his 
tenure the hfinn^ta program doubled in size, reorganized around ecoregional priorities, expanded Nerstrand Big Woods, 
Temperance River and Tettegouche State Parks with broad community and unanimous legislative support, acquired 30,000 
acres of critical natural habitat, including over 15,000 acres in the A^n Parkland ecoregion. 

As Director of Government Relations for The Nature Conservancy of Minnesota, 1987-91, Mr. French worked 
with all levels of government to increase state resources devoted to the protection of biological diversity in Minnesota. In 
1991 he spearheaded a successful campaign which lead to the designation of almost 150,000 acres of Minnesota's patterned 
peatlands as state natural areas, as part of the Wetland Conservation act of 1991. This designation hac Hpfinp/i anrf 
designated the largest state natural area system in the country. He was also inamme n t al in promoting the of the 

Mnnesota Enviroiunent and Natural Resources Trust Fund le^slation and coordinated two iiaiccessfiil state-wide ballot 
campaigns to establish consututiooal protection for the fund. He also played a key role in develc^ng the Cannon River 
Watershed Partnership, a model local non-govemmental cons^vation organization. 

Prior to coming to The Nature Conservancy, from 1979 to 1986, Mr. French was Executive Director of the Project 
Environment and Project Environment Foundation (now Minnesota Center for Environmental Advocacy). He was directly 
involved in hearings which led to the establishment of the mo^ protective acid rain standard in the United States. He 
helped implement programs which unproved air quality, promoted sound forest resource p lanning and managRtnant^ revised 
state mineral leasing requirements to protect natural areas, and insured continued protection of Boundary Waters Canoe 
Area WUdcmess (BWCAW). 

Nelson was bom in Duluth, Minnesota and raised in Hilling, Minnesota. He attended Coe College in Odar 
Rapids, Iowa, majoring in general science with a focus in biology and chemistry. After college he spent three years at the 
Univereity of hfinitesota Department of Surgery, researching bimor immunology in human and animal systems. He took 
coumes in botany, environmental policy and graduate courses in forestry at the University of Miimesota. He has liv^ in 
Richfield, Miimesota for 16 years, is married and has one son. 

Mr. French currently serves on the Boards of; Sugarloaf Interpretive C^ter Association; Environmental Trust 
Fund Coalition; 1,000 Friends of Minnesota; Minnesota Sustain^le Development Institute; and is Co-Chair of the 
Minnesota Sustainable Development Roundtable. He is also a nationally certified stroke and turn judge for United States 
Swimming. Mr. French’s hobbies include vacationing at Lake Veimilion with his femily, birdwatching, rane^n^ cross 
ccnmtry skiin g, s wimmin g, grouse hunting, listening to Bob Dylan, walking his golden retrievers anrt visiting natural areas. 
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IMIlHNSIOm El9Ym©MIHiEMmL P^ETNIESHEP 

26 East ExdUflce Street, Suite 206 Saint Paui, MN 55101 as Phone:(612)223-5969 Fax:(612)223-5967 


Steering Committee Members: 
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May 19, 1998 


Jeffrey W. Hamiel 
Executive Director 
Metropolitan Airports Commission 
6040 - 28" Avenue South 
Minneapolis, MN 55450 

Dear Mr. Hamiel: 

We are writing to you to express the position of the undersigned 
organizations regarding the request from the U.S. Fish and Wildlife 
Service to receive mitigation from the Federal Aviation Administration 
(FAA) and Metropolitan Airports Commission (AAAC). We are in 
support of the request for approximately ^27 million In funding to 
mitigate for the known impacts of the new north-south runway on the 
recreational and educational values of the Minnesota River National 
Wildlife Refuge (MNVNWR). We are also supportive of efforts to 
consider a perpetual mitigation proposal that would provide an 
ongoing source of funds for conservation in the Lower Minnesota 
River Watershed. 

Many members of our organizations currently enjoy bird watching, 
nature hikes and environmental education programs either on their 
own or sponsored by the MNVNWR, Minnesota River Valley Audubon 
Chapter, and others. The routing of incoming and outgoing air traffic 
over some of the most heavily used birdrng and nature education spots 
in the Twin Cities will certainly eliminate the experience in major 
portions of the MNVNWR. 


I'Monii Auttftn Sedccy 
h Bi TOMO AikUorCou^ 

NidoMi Paris C Coma votton 
AsMcMon 

Tbt Ktaa« ConMTVsncy 


Sabs Paul Eeucnctocal Aflbne* of 
Conuctadon 

Save Lake Superior AaodatloB 
Siena QV Innate Oapter 
Siena dub Nonh Star Qiaotcr 
Soperior WMemes AiRton Networit 
SatoceTiantponatton Policy Pibtoa 
Trout UnfimRed 
nw Tnsi tor hMc land 
Urban Ecolegy CoAton 
Voyaieun Region 
National Park AiMdadon 
'amer Nature Center 
yBdemes lna*y 

Women's Cancer Remece Cemer 


Our organizations are In general agreement with the mitigation 
package proposed to the FAA and MAC by the U.S. Fish & Wildlife 
Service on May 22, 1997. This request for visitor center facility 
replacement, outdoor recreation and interpretive facility replacement, 
operations support, exhibit/retail bookshop space at the MSP 
International Airport, and planning support, totaling ^26,950,300, is a 
fair and reasonable request given the know impacts that will occur 
from air traffic on the new north/south OsM runway. 

Ais referenced above, our organizations are very willing to explore new, 
and Mmewhat creative, alternatives to classic mitigation packages. 
Public opinion research Indicates that nearly 90% of all Minnesotans 
support efforts to acquire, enhance and protect our precious natural 
resources, including residentsof the Lower Minnesota River 
Watershed and the flying public. The impacts from the new runway 
will be perpetual and recurring, and they will limit public enjoyment as 
long as airplanes arrive and depart from this new runway. Therefore, 
we would be very interested in exploring a mitigation package that 
would recognize the ongoing nature of the adverse impact through an 


MEP repre5«iics a confined membership base of over 390,000 hflnnesoians 
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ongoing annual compensation package. The establishment of a Lower Minnesota River 
Watershed Conservation Fund is something we recommend for your consideration. 

We laelleve that by working together In a'cooperative fashion with all interested 
parties, a proposal that would provide fori) the new -runway expansion so desperately 
needed to serve the Twin Cities and i) replacement of areas lost to the recreational 
public and enhancement efforts to protect additional natural amenities in the Lower 
Minnesota River Watershed. 

Our organizations stand ready to work with you, the FAA and the U.S. Fish & Wildlife 
Service to seek resolution to this mitigation. Thank you. 

Sincerely, 



Alliance for Metropolitan Stability 
By 

Its Director 

Clean Up Our River Environment 
By 

Its Organizer 

Clean Water Action Alliance 



Fish and Wildlife Legislative Alliance 

By 
Its 



Executive Director 




Institute for Agriculture and Trade 
Policy 

By 

Its Policy Analyst 


Institute for Local Self-Reliance 



Izaak Walton League - Midwest 
Office 

By 

its Director, Midwest Office 





, ickik. / 
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Pages 
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Izaak Walton League - Minnesota 
Division 


National Audubon Society - 
Minnesota Office 


By 

Its 


Charlotte Brooker / 

Immediate Past President 


By 




IrKSSlh' /TdH 


State Director 


Land Stewardship Project- 
1000 Friends of Minnesota 



Its Program Director 


Mankato Area Environmentalists 



Rivers Council of Minnesota 



Its Executive Director 

Saint Paul Neighborhood Energy 
Consortium 



Its Executive Director 


Minnesota Center for Environmental 
Advocacy 


By 

Its 


Peter Bach mSfi' / 


Executive Director 


Women's Cancer Resource Center 
By 

BarSaraWiener 
Its Director 


cc: 

Bruce Babbit, Secretary of Interior 

Franklin D. Benson, Manager, Federal Aviation Administration, Minneapolis 
Airports District Office 

Nigel Finney, Deputy Executive Director, Metropolitan Airports Commission 
William F. Hartwig, Regional Director, U.S. Fish and Wildlife Service 
John Himie, Chair, Planning & Environment Committee, MAC Board 
Glenn Orcutt, FAA, Minneapolis Airports District Office 
Jim Ramstad, Congressman 
Jim Oberstar, Congressman 

Richard D. Schultz, U.S. Fish and Wildlife Service, MNVNWR 
Rod Sando, Chair, Minnesota Environmental Quality Board 
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Our perspective 

Wildlife refuge 

Regrettable loss creates opportunities 


Walking at the edge of Long Mead- 
ow Lake on a foggy midweek morning, 
it requires no special effort to forget 
that a metropolitan area of 2.5 million 
people lies just over the trees. Overcast 
skies are slowing the sun’s work and 
mist hangs on the water, softening the 
shore beyond. Footsteps stir a hun- 
dred waterfowl to flight and the air 
hums with the drumming of wings 
and webs. 

In a few years things will be very 
different in this part of the Minnesota 
Valley National Wildlife Refuge. The 
lake will remain, and so may most of 
the birds. But with a new runwav at 
Minneapolis-Sc. Paul International Air- 
port launching jets overhead — loud, 
low and as often as once a minute — 
mo.At people will find other places to 
go. Sch'joi groups won’t have much 
choice; the kids won’t be able to hear 
their teachers. 

The federal law creating this refuge 
gave it no power to resist the runway 
project, but did entitle it to claim fair 
compensation for the damage. This 
week, the airports commission accept- 
ed an appraisal that puts the cost of 
that damage at somewhere between 
S20 million and S26.9 million. 

If that seems like a lot to pay for the 
impact of aircraft noise on a series of 
ponds and swamps, in a metro area 
whose neighborhoods are amply bur- 
dened with the same problem, then 
consider what will be lost. This is one 
of the national refuge system’s few 
urban sites, and the affected 3,600 
acres — centered on the Bass Ponds 
and Long Meadov,- Lake — might be 


considered its heart. The Bass Ponds 
themselves, built by the Izaak Walton 
League in the 1920s. are a monument 
to early conservation efforts, a conven- 
ient setting for teaching thousands of 
Twin Cities youngsters about nature, 
and one of the best bird-watching 
spots in the region. 

What ^v•ill be lost here can never be 
replaced. But with S20 ’ million or 
more, the refuge can find additional 
land and build alternative education 
facilities in the Minnesota River valley.- 
Some interesting possibilities are al- 
ready emerging, including rehabilita- 
tion of an 1860 farmhouse and sur- 
rounding property that the refuge 
owns in Carver, at the upriver end of 
its holdings. 

Refti^e managers and advocate' iUe 
satisfiea with the seiderneni; but pre- 
ferred a different land of solution — a 
25-cent*per-passenger fee that would 
create a revolving fund for refuge pro- 
grams. Since the damage to the Bass 
Ponds will be perpetual, the reasoning 
went, so should be the remedy. 

That idea wouldn’t fly, but efforts 
are undenvay to turn the settlement 
funds into an endowment that would 
provide a continuous, long-term 
source of money for the refuge. That 
approach will require the refuge's par- 
ent bureaucracies to rethink their 
standard practices, which favor saving 
or spending such awards rather than 
investing them. But investment seems 
the wise approach here. Runway dam- 
age to the refuge is regrettable;* trans- 
fo^ng it into sustained, long-term 
enhancement is a resilient response. 
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Testimony of Nancie G. Marzulla 
Before the U.S. House of Representatives Committee on Resources 
February 3, 1999 

Mr. Chairman and Members of the Committee: 

I am pleased to be here today on behalf of Defenders of Property Rights, the only 
national public interest legal foundation devoted exclusively to protecting private property 
rights. Through a program of litigation, education and legislative support, Defenders 
seeks to realize the promise of the Fifth Amendment of the U.S. Constitution,- that private 
property shall not be “taken for public use, without just compensation.” Defenders, which 
is based in Washington, D.C., has a large national membership which is comprised of 
property owners, users and beneficiaries of the rights protected by the Constitution and 
traditional property law. Defenders participates in litigation when it is in the public 
interest and when the property rights of its members are affected, and has also devoted 
significant resources to analyzing legislative proposals concerning property rights at both 
the state and federal level. 

Today, I am here to comment on a request by the U.S. Fish and Wildlife Service 
(“FWS") for over S20 million in compensation for a “taking” of its land in the Minnesota 
Valley National Wildlife Refuge. The Minneapolis-Sl. Paul International Airport, as part 
of a comprehensive development program, has proposed to add a new runway which will 
be located less than one mile from the Refuge and which will increase the noise level in a 
limited portion of the Refuge. FWS claims authority for this payment under an evaluation 
required by Section 4(f) of the Department of Transportation Act of 1966, 49 U.S.C. § 303, 
which concludes that the increased noise over a small part of the Refuge will result in a 
“constructive use” or “indirect taking” of its property. While Defenders is devoted to the 
protection of constitutional property rights for all property owners, I feel obligated to point 
out-to this Committee the hypocritical nature of FWS’s request, in light of its past and 
present dealings with property owners who encounter endangered species on or near their 
land. 


DEFENDERS OF 

PROPERTY RIGHTS 


A PROPE 

SSffiBSK! 


“[Npr shall private property be taken for public use. without just compensation ’ U.S. CONST, amend V. 
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Introduction 

Despite the fact that the United States Constitution imposes a duty on the federal 
government to protect private property rights, in reality, they are often trammeled by 
regulatory actions, notable actions taken by the FWS under its statutory authority under the 
Endangered Species Act, 16 U.S.C. § 1532. 

Indeed, environmental regulations such as the Endangered Species Act destroy 
property rights on an unprecedented scale, leaving many owners stripped of all but bare 
title to their property. In recent years, courts have done much to restore vigor to the Fifth 
Amendment in cases such as Nollan v. California Coastal Commission, Lucas v. South 
Carolina Coastal Council, Dolan v. City of Tigard, and Suitum v. Tahoe Regional 
Planning Agency, Nevertheless, cases in which landowners possess the resources and 
perseverance to prevail in court against a taking of the property due to a government action 
are few and far between. 

As a result, landowners are increasingly being deprived of most, if not all, 
economically beneficial uses of their land by government action and regulation without 
payment of just compensation. The Founding Fathers’ intent for private property to be 
protected was clear. They could never have envisioned, however, the growth of a 
leviathan environmental regimes which has occurred of late years. If the Fifth Amendment 
is going to be worth more than the paper it is written on, private property protection must 
be strengthened. FWS’s request for just compensation for the taking of its property which 
we are discussing today only serves to highlight the continuing need for increased 
protection of property rights for ail Americans. 

I. The Constitution Imposes a Duty on Government to Protect Private 

Property Rights Because Property Rights are an Essential Element 

OF A Free Society. 

As reflected in various provisions in the Constitution, the Founding Fathers clearly 
recognized the need for vigorously protected property rights. They also understood the 
vital relationship between private property rights, individual rights and economic liberty. 
Property rights is the “line drawn in the sand” protecting against tyranny of the majority 
over the rights of the minority. 
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The founding fathers, in drafting the Constitution, drew upon classical notions of 
legal rights and individual liberty which recognize the importance of property ownership in 
a governmental system where individual liberty is paramount. Concurrently, the 
constitutional fiamers drew upon their own experience as colonists of an oppressive 
monarch, whose unlimited powers allowed him to deprive his subjects of their "life, 
liberty, and property" (subsequently revised by Thomas Jefferson to substitute "the pursuit 
of happiness" for "property.") 

To the framers of the Constitution, the protection of individual liberty was 
essential. The fundamental liberties guaranteed by the Bill of Rights include freedom of 
speech and religion; freedom of press and assembly; the right to bear arms; the right to trial 
by jury and cross examination of accusing witnesses; and freedom from cruel or unusual 
punishment. Recognizing that a government could easily abuse these civil rights if a 
citizen's property and livelihood were not guaranteed, the United Slates Constitution also 
imposes a duty on government to protect private property rights. 

Thus, within the Bill of Rights, numerous provisions directly or indirectly protect 
private property rights. The Fourth Amendment guarantees that people are to be "secure in 
their persons, houses, papers, and effects. ..." The Fifth Amendment states that no person 
shall "be deprived of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use without just compensation." In addition to the Bill of 
Rights provisions, the Fourteenth Amendment echoes the Due Process Clause of the Fifth 
Amendment, stating that no "State shall deprive any person of life, liberty or property 

without due process of law “ Indirectly the Contracts Clause of the Constitution also 

protects property by forbidding any state from passing any "law impairing the Obligation 
of Contracts." U.S. Const, art. 1, § 10. 

The Constitution places such strong emphasis on protecting private property rights 
because the right to own and use property was historically understood to be critical to the 
maintenance of a free society. The ability to use, enjoy and exclusively possess the fruits 
of one's own labor is the basis for a society in which individuals are free from oppression. 
Indeed, some have argued that there can be no true freedom for anyone if people are 
dependent upon the state for food, shelter, and other basic needs. Understandably, where 
the fruits of citizen's tabor are owned by the state and not individuals, nothing is safe from 
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being taken by a majority or a tyrant. Ultimately, as government dependants, these 
individuals are powerless to oppose any infringement on their rights due to absolute 
government control over the fiuits of their labor. 

Accordingly, it is a founding principle of our nation that private land may not be 
taken for public use (unless it be purchased from the owner). This basic principle - that 
the government must lawfully acquire private land rather than merely seize it - is 
predicated upon fundamental notions of fairness. As the Supreme Court stated in 
Armstrong v. United States, "[t]he Fifth Amendment . . . was designed to bar Government 
from forcing some people alone to bear public burdens which, in all fairness and justice, 
should be borne by the public as a whole." 364 U.S. 40, 49 (1960). 

The Founding Fathers understood the vital relationship between private property 
rights, individual rights, and economic liberty. However, the Founding Fathers could 
never have envisioned the growth of government that has occurred of late years. Never 
before have government regulations threatened to destroy private property rights on so 
large a scale and in so many different contexts as they do today. In just two short decades, 
the United States has developed fi-om scratch the most extensive governmental regulatory 
programs in history. Environmental regulations have become an elaborate web of intricate 
laws and regulations covering every conceivable aspect of property use, yet very few 
recognize the fundamental importance of property rights to our Constitution and our 
system of government under law. 

II. The U.S. Fish and Wildlife Service too often takes Private Property 
THAT IS NOT COMPENSATED WHEN IT IMPLEMENTS THE ENDANGERED SPECIES 
Act. 

FWS has been charged with implementing and interpreting the Endangered Species 
Act; a task it has often embraced with overzealous vigor, resulting in the unconstitutional 
taking of private property rights. In particular, the regulatory definition of “harm” under 
FWS regulations promulgated pursuant to the “take” provision in Section 9 of the ESA are 
particularly problematic to land owners in this context. Under FWS’s current regulations, 
“harm” is defined to include “significant habitat modification or degradation where it 
actually kills or injures wildlife by significantly impairing essential behavioral patterns, 
including breeding, feeding or sheltering.” 50 CFR § 17.3 (1994). Despite the fact that this 
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definition can be read as being limited to the actual “taking” of an individual endangered 
species, in reality FWS has used this regulation to foreclose any use of land that it deems 
harmful to the species as a whole. The current regulatory definition as applied allows 
FWS to prevent use of land without regard to the actual presence of an endangered species, 
and without regard to any actual physical injury to any member of the species resulting 
from use of land. In 1995, the United States Supreme Court rejected an attempt by 
landowners to put an end to the government’s expansive and confiscatory Use of the term 
“harm.” Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 1 1 5 S.Ct. 
2407 (1995). In addition to reaching the wrong result, the greatest vice of the Sweet Home 
decision was in approving a regulation purporting to regulate harm “to the species” 
because that term, as such, is an abstraction (in contrast to living animals). Thus, under 
this abstract notion - harm to the species - FWS’s ability to regulate is limitless, extending 
to future generations of animals and potential habitat that may never come into existence. 

In this way, FWS has used the Act’s prohibition against “taking” an endangered 
species or its habitat to assert control over a wide range of private activity on private lands. 
Landowners and businesses have been threatened with criminal or civil prosecution for 
clearing a fence of brush, cutting trees, using pesticides, or allowing livestock to graze. 
Although there is a permit process which allows activities to proceed even if they might 
“take” a species, these permits are time-consuming and expensive to obtain and require the 
negotiation and funding of “habitat conservation plans.” A measure of how pervasive and 
oppressive these restrictions are is that even though listed species can be conserved 
through the purchase of habitat with government funding, as well as through the efforts of 
numerous environmental groups, the primary way species are conserved is through the 
regulation of private activity on private lands. 

Routinely, more landowners are also denied the reasonable use of their private 
property as FWS continues to list more and more species for protection and summarily 
prohibits any use of property which may affect those species or modify their habitat in any 
way. Faced with the grim prospect of the permit process, criminal prosecution, or large 
fines, the average landoVvner affected by these regulations cannot afford to challenge 
FWS’s actions. Even the most well-financed and dedicated property owners find 
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themselves in a steep uphill battle just to get a court to hear their case, not to mention 
getting the government to actually pay just compensation if a court orders it. 

The scales of justice are unfairly tipped in favor of the government when citizens 
are faced with the threat of losing their property because of regulatory burdens, A few 
examples of reported and pending cases demonstrate how arduous and interminable the 
permit process and the litigation of takings claims against the federal government can be: 
e T avlor v. I Jnited States 

John Taylor has been fighting FWS for a permit to build his house for over two years. 
Intending to build a small, modular home for himself and his disabled wife; John Taylor, 
an elderly, retired builder, purchased a small, residentially-zoned lot in Fairfax County, 
Virginia. However, FWS has refused to grant him permission to build unless he agrees to 
numerous unreasonable conditions to protect an eagle nest located in a tree on another 
person’s property. For example, he must agree to a deed restriction that precludes any 
disruptive activity, including parties, lawn mowing and children playing on the lot, 
between the months of November and July, the eagles’ nesting period. He has already 
agreed to refrain from building during the nesting period, but his permit application will 
not be considered until he accepts full responsibility for any possible harm done to the 
eagles if they permanently abandon their nest, even though they may leave for reasons 
beyond his control. Now, more than two years after his application was submitted, Mr. 
Taylor still has not received either a grant or a denial of the permit and the property in 
which he invested his hopes and dreams remains dormant and undeveloped. 

• The Golden-Cheeked Warbler 

In Texas, the potential impact to the golden-cheeked warbler prohibits habitat modification 
on private property without regard to whether any golden-checked warblers inhabit or use 
the specific property. Based on the belief that her land ‘Vould be suitable habitat” for the 
golden-checked warbler, and without any indication that this endangered species actually 
used or existed on the land, FWS informed a landowner in Austin, Texas that “clearing or 
land development-related activities of this acreage would constitute a ‘take’ as defined by 
the Endangered Species Act.” 
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• The Delhi Sands Flower-Loving FIv 

Plans for a new hospital in San Bernardino County, California, were put on hold and 
modified at a significant cost to the county when FWS claimed to have authority to apply 
the Endangered Species Act to a species whose limited habitat does not stretch beyond 
California’s San Bernardino and Riverside Counties, the Delhi Sands Flower-loving Fly 
(“the Fly”). A colony of six flies made its home just yards from the proposed site of the 
new hospital, and FWS had added the Fly to its endangered species list only one day 
before the ground-breaking was scheduled. The county filed suit against FWS, asserting 
that the Endangered Species Act could not be applied to the Fly, because Congress does 
not have the power to regulate species that only live within the boundaries of a single state 
and are not the subject of interstate commerce. 

• Tulare Lake Basin Water Storage District v. United States 

In southern California, water is gives value to land and makes development or agriculture 
possible. Where water is also the natural habitat for endangered or threatened species, 
property rights relating to the use of water have collided with the Endangered Species Act. 
In 1992, the federal government started limiting the amounts of water which could be sent 
south in order to maintain water levels to protect the habitat of two endangered fish - 
winter-run chinook salmon and delta smelt. As much as two million acre-feet of water was 
held back annually fi-om municipal and agricultural use in order to maintain certain levels 
in streams and lakes which constitute the habitat of these fish. Farmers and ranchers have 
suffered millions of dollars in lost crops and in some instances, have lost their property as 
it has become unproductive. Landowners and water agencies in the Bakersfield and Tulare 
Lake regions, all holding contractual rights to receive water from the State Water Project, 
were denied water fi-om 1992 to 1994. However, they were all required to pay for the 
water entitlements under their contracts with the state, whether the water was ever 
delivered or not. Their water rights have in effect been expropriated for the benefit of 
endangered species, giving rise to a takings claim. In 1998, several of these water agencies 
filed a lawsuit in the U.S. Court of Federal Claims, demanding just compensation for the 
taking of the water for federal endangered species purposes. 
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• Sierra Cluh v. Luian 

The Edwards Aquifer is a 175-mile long underground conduit which covers an expanse of 
about 3,600 square miles in central and southern Texas. Water is delivered as a source of 
pure drinking water for approximately 1 .5 million residents of the City of San Antonio and 
its suburbs, as well as for the irrigation of hundreds of thousands of acres of ranch and 
farm land. The aquifer discharges naturally at springs which are the sole known habitat for 
the San Marcos fountain darter, Comal Springs salamander, San Marcos salamander, and 
Texas wild rice. In 1991, several environmental groups sought an injunction to require 
San Antonio, the ninth largest city in the country, to obtain its drinking water elsewhere, 
and to compel the State of Texas to limit other withdrawals from the Edwards Aquifer. In 
1993, a federal judge issued the injunction and encouraged the city to build a reservoir 
system at costs estimated in the billions of dollars. Although the injunction was 
subsequently modified, it seems clear that San Antonio - despite its undoubted right to 
extract water under state law - will be required to abandon, at least, a substantial portion of 
its water rights in order to comply with the Endangered Species Act. 

These cases only begin to illustrate the havoc that FWS has reeked on private 
property owners across the nation. Therefore, it is ironic that the same agency that causes 
so much misery for private property owners is now asking for compensation as a result of a 
taking of its own property. 

FWS often denies private property owners of the reasonable use of their land, and 
its regulations are the subject of dozens of “takings” lawsuits by private landowners. Now, 
this same federal agency asks Congress to approve a deal which will gamer them over $20 
million for a “taking” of its property near the Minneapolis-St. Paul International Airport. 
Furthermore, the deal calls for this extraordinary sum to be collected from taxpayers 
through a surcharge on airport tickets. This deal turns the Fifth Amendment on its head - 
by asking private citizens to pay compensation to a public agency for a “taking” of 
federally owned property. 

The irony of their request must not be lost on this Committee. FWS now finds 
itself in the same position as millions of landowners across the country: its land use will be 
adversely affected by the actions of a governmental body and it wants to be compensated 
for the damage. The only difference is that FWS did not have to sue the Airport 
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Commission to get its money. FWS merely negotiated a deal which concludes without 
argument that a compensable taking has occurred and that will allow it to build new, state- 
of-the-art facilities without affecting its budget. I doubt that other landowners, who will be 
equally affected by the airport expansion, were given the opportunity to negotiate such a 
deal or will be able to obtain just compensation even under the statute or the protections of 
the Fifth Amendment. FWS, unlike most private property owners, did not have to spend 
its life’s savings on lawyers, court fees, and expert opinion testimony, just to obtain a 
statement that a compensable taking has occurred, much less to collect just compensation 
for the loss of property use. Both the fact that FWS negotiated its own compensation and 
the flaws within the agreement demonstrate without a doubt that it will have an adverse 
impact on the rights of private property owners to receive compensation from the 
government for the constructive use of their land in connection with the protection of 
wildlife. It also obviates the need for legislative reform to provide greater protections for 
all property owners, a long overdue step towards fulfilling the promise of James Madison, 
who wrote the Bill of Rights. 

III. Legislative reform is essential to fully protect all Property Rights 

AND TO REALIZE THE PURPOSE OF THE FIFTH AMENDMENT. 

Property owners should be as entitled to just compensation for the taking of their 
property as is FWS, if not more so. However, even though private landowners have the 
U.S. Constitution and the Fifth Amendment on their side, while FWS merely relies on a 
provision in a transportation department statute for compensation, it will be FWS who 
receives over $20 million before the new runway is even finished and private landovraers 
who will get nothing once again. This blatant disparity proves once again that positive 
legislative reform is undeniably necessary to protect the rights of private property owners 
from the whims of FWS. Past efforts by Congress and others concerned by FWS’s actions 
to amend the Endangered Species Act have met with mixed success, as FWS has continued 
its aggressive conservation efforts and the courts have been reluctant to check its expansive 
interpretations of the ESA. 

For example, in 1978, to eliminate the notion that government must protect 
endangered species at all cost. Congress created an economic balancing test between 
development and conservation for courts to apply prospectively. However, the Court’s 
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opinion in Sweet Home, makes it evident that conservation will continue to be weighed 
more heavily than economic burden. In fact, one commentator noted that only the 
dissenting justices heeded Congress’s balancing test mandate: “’The Court’s holding that 
the hunting and killing prohibition incidentally preserves habitat on private lands imposes 
unfairness to the point of financial ruin - not just upon the rich, but upon the simplest 
fanner who finds his land conscripted to national zoological use.’ Therefore, the far- 
reaching implications of the ESA continue to intensify the conflict between those who 
support species preservation and those who believe the economic price of preservation is 
too high.’’ Note, O 'Neill v. United States: Endangered Species Act and Central Valley 
Project Improvement Act Can Invoke Contract Clause That Limits Liability Due To Water 
Shortages, 16 J. Energy Nat. Resources & Envtl. L. 201, 208 (1996). 

Since the Sweet Home decision, amendments to the ESA have been proposed to 
Congress which would severely limit the government’s ability to preclude use of vast areas 
of land based on hypothetical or speculative value to the abstract notion of species. New 
statutory language \yould shift the burden to the government to prove, among other things, 
that the endangered animal acmally exists and has some discernible relationship with the 
parcel of land in question. Other proposed changes include adding objective, definable 
standards to the ESA, to prevent the usual cycle of FWS defining terms such as “harm” 
and “scientifically valid principles” as it wishes and then the courts refiising to substitute 
their wise judgment for the agency’s. 

Conclusion 

Thank you for the opporttmity to present this testimony. I would be pleased to answer any 
questions you may have. 
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Don Young, Chairman 


Ilau0e of Eepreoentotiueo 
Committee on ^Eietcourceei 
Waslitington, BC 20515 

January 28, 1999 


MEMORANDUM 


TO: Committee on Resources 

FROM: Resources Legislative Staff 

SUBJECT: Hearing on Impacts of the Expansion of the Minneapolis-St. Paul Airport on the 

Minnesota Valley National Wildlife Refuge 

At 11:00 a.m. on Wednesday, February 3, 1999, in 1324 Longworth HOB, the 
Committee on Resources will hold an oversight hearing on the impacts of the expansion of the 
Minneapolis-St. Paul Airport on the Minnesota Valley National Wildlife Refuge. 

Those invited to testify include representatives of the U.S. Fish and Wildlife Service; the 
Federal Aviation, Administration, Defenders of Property Rights, and Friends of the Minnesota 
Valley National Wildlife Refuge. 

1. INTRODUCTION : 

The Minneapolis-St. Paul Metropolitan Airports Cotmnission (MAC), owns and operates 
the Minneapolis-St. Paul International Airport (MSP) and is proposing to add a new runway and 
other airside and landside improvements as part of their new comprehensive development 
program. The new runway would be less than one mile from the Mirmesota Valley National 
Wildlife Refuge boundaries and would dramatically increase the noise level in the refiige. 

The Minnesota Valley National Wildlife Refuge (MVNWR) consists of over 9,300 acres 
of land. However, only a limited portion of the refuge would be impacted by overflights from 
the MSP airport. The areas most impacted are the Long Meadow Lake Unit (2,600 acres) and the 
Black Dog Lake Unit (1,400 acres). The refuge supports a broad range of wildlife species, 
including 35 mammal species, 23 reptiles and amphibians, and 97 species of breeding birds, 
including a federal listed threatened species- the Bald Eagle. It is an important winter refuge and 
stopover for a number of migrating birds. The area most impacted is the Bass Ponds area which 
is approximately 7,500 feet from the proposed north-south runway. 

The Fish and Wildlife Service describes the area as a major migration corridor for 
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waterfowl, songbirds, and raptors. The first purpose of the refuge is to provide resting, nesting, 
and feeding habitat for waterfowl and other migratory birds. Indeed, urban sprawl and airport 
growth accentuate the need for undisturbed habitat for Minneapolis-St. Paul. 


FAA SECTION 4fFI EVALUATION : 

It is anticipated that if the proposed runway is constructed, there will be 5,620 monthly 
overflights over the Bass Ponds area that would be between 500 and 2,000 feet above ground 
level. In 1992, four federal agencies entered into an agreement to use their authorities to prevent 
aircraft from flying lower than 2,000 feet above ground level when traveling over lands managed 
for wildlife by the National Park Service, the BLM, or the Fish and Wildlife Service. This 
proposed runway contradicts this interagency agreement. 

Section 4(f) of the Department of Transportation Act of 1966 (49 U.S.C. 303) provides 
that the Secretary of the U.S. Department of Transportation may not approve a project that 
requires the use of any publicly owned land from a public park, recreation area, wildlife and 
waterfowl refuge or historic site of national, state, or local significance unless there are no 
feasible and prudent alternatives to the use of such land and unless the project includes all 
possible planning to minimize harm resulting from the use. (See attached copy of 4(f)). 

After conducting a Section 4(f) evaluation, as well as an environmental impact analysis 
under NEPA, the FAA determined that “the MSP Airport expansion will require the 
...constructive use of land from a wildlife refuge”. According to the FAA “ A ‘constructive use’ 
can occur when proximity effects, such as noise, adversely affect the normal activity or 
aesthetic value of an elieible Section 4(f) property - even thoueh there may be no direct 
physical effect involvine construction of transportation facilities. ” According to FAA 
regulations “Substantial impairment would occur only when the protected activities, features or 
attributes of the resource are substantially diminished.” 23 CFR 771 ,135 (p)(2), 56 Federal 
Register 13273. Apparently, their finding of a constructive use led to the conclusion that the 
agency was entitled to compensation or mitigation. 

The finding that there was a constructive use of the property resulted in a Memorandum 
of Agreement in September, 1998 between the Metropolitan Airports Commission and the Fish 
and Wildlife Service in which the commission agreed to compensate the Fish and Wildlife 
Service for the “use” of Service land for not less than S20 million. 

Ironically, Section 4(f) does not provide the same protections or compensation for private 
landowners who suffer identical displacement or harm. According to the Congressional 
Research Service overflights over private land become a taking “only if they are so low and so 
frequent as to be a direct and immediate interference with the use and enjoyment of land.” 
Causbv v. United States . 328 U.S. 256, 266 (1946). According to CRS, since the Causby 
decision, the altitude of 500 feet has emerged as a guideline for courts in segregating regular 
overflights that effect takings (below 500 feet) from those that do not (above 500 feet). Congress 
has provided that in congested areas a taking is under 1,000 feet. ‘The rule is best stated that 
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‘when overflights occur in navigable airspace, a presumption of non-taking exists which can be 
overcome by proof of destruction of, or substantial impairment to the property.” Robert Meltz, 
“When the United States Takes Property: Legal Principles”. March 22, 1991, 91-339 A. 

The Administration has consistently opposed legislative efforts to clarify the 
Constitutional mandate that private property owners be compensated for the taking of their 
property. While fighting legislation to ease burdens on landowners, the Service has sought 
compensation for the lost use of small portions of this refuge due to the impact of overflight 
noise. The official position of the Administration on compensation for private landowners was 
stated in a September 20, 1995 hearing before the Committee on Resources on HR. 2275, a bill 
to reauthorize the Endangered Species Act. The bill would have provided for compensation for 
private landowners whose property is taken pursuant to the ESA in much the same marmer that 
compensation was provided to the Fish and Wildlife Service. George Frampton, the current 
Acting Chairman of the Council on Environmental Quality and at that time the Assistant 
Secretary for Fish and Wildlife and Parks for the Department of the Interior, testified as follows: 

“Most significantly, it (H. R. 2275) creates a complex and sweeping system for 
compensation of private landowners. Not only do these provisions go far beyond any standard 
for "taking" that has been established by the courts, they even go far beyond other compensation 
bills before Congress, Claims for compensation could be based on a laundry list of agency 
actions which would make it impossible for the Department to administer the Act." 

The Administration also opposed and threatened to veto H.R. 1534, “The Private 
Property Rights Implementation Act of 1997". John C. Dwyer, Acting Associate Attorney 
General made this statement to the Judiciary Committee regarding that bill opposing its 
provision that would have compensated for the loss of any portion of a parcel. 

“H.R. 1534 also may carry with it the unintended consequence of altering a basic concept 
of takings law referred to as the relevant "parcel as a whole. " Federal courts have long held that 
the validity of a takings claim depends on the effect of the challenged government action on the 
entire parcel of property the claimant owns. ..The courts have rejected claimants' attempts to 
segment property into the affected and unaffected portions of the whole parcel. If segmentation 
were allowed, "one could always argue that a set back ordinance requiring that no structure be 
built within a certain distance from the property line constitutes a taking because the footage 
represents a distinct segment of property for takings law purposes." 

In this case, only small portions of the refuge were affected. However, the Service was 
generously compensated for the loss of the affected portion of the refuge. 

Again, the Administration opposed HR. 992, The "Tucker Act Shuffle Relief Act of 
1997" introduced by Congressman Lamar Smith to reduce the difficulty of bringing takings 
claims. The bill did not change the standard for a takings claims or make proving one’s case any 
easier, but did streamline the process for bringing suit. Eleanor D. Acheson, Assistant Attorney 
General, Office of Policy Developmeilt, for the Department of Justice testifying on behalf of the 
Administration to the Judiciary Committee, said the following: 
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“If read to create federal liability for any government action that adversely affects 
property rights, the bill would establish a compensation requirement that extends far beyond that 
currently imposed by the Fifth Amendment. As recognized in the seminal regulatory takings case 
of Pennsylvania Coal Co. v. Mahon, 260U.S. 393, 413 (1922), 'government hardly could go on if 
to some extent values incident to property could not be diminished without paying for every such 
change in the general law. ' The Department strongly opposes statutory compensation mandates 
that would alter the longstanding balance between property rights and public protections that 
has developed under the Constitution. As we have explained at length in previous testimony and 
correspondence, such statutory compensation mandates could bust the budget, create huge new 
bureaucracies, result in a litigation explosion, and undermine our ability to provide vital 
protections for the American people. Because D.R.992 would confer broad invalidation 
authority, the bill also creates the risk of being read to allow for invalidation of any 
federal action that adversely affects property rights, which could mean the end of any federal 
protection that involves a restriction on the use of private property." 

The compensation received by the Fish and Wildlife Service was based on the current 
interpretation of 49 U.S.C. 303, also referred to as 4(f). No where in the language of section 
303 is anyone required to provide compensation when public lands must be disturbed for 
other important public purposes. The statute is a statement of policy to avoid unnecessary 
impacts on important public lands providing wildlife and historic benefits. The Secretary of 
Transportation is required to only authorize such projects if “(1) there is no prudent and feasible 
alternative to using that land and (2) the program or project includes all possible plaiming to 
minimize harm to the park, recreation area, wildlife and waterfowl refuge, or historic site 
resulting from the use.” 

There is no further requirement in the statute for compensation or for mitigation. The 
FAA cites one case dealing with the definition of constructive use and refer to their regulations at 
33 GFR 771.135(p)(2). While those regulations define “constructive use”, they do not require 
mitigation or compensation when there is a constructive use. 

However, the requirement for compensation for private property taken for a public use is 
enshrined in the U.S. Constitution in the 5* Amendment and according to the Supreme Court is a 
fundamental constitutional right according to Dolan v. Tigard . The Constitution provides no 
basis whatsoever, for the requirement of compensating governmental entities, since the Bill 
of Rights protects private citizens from government abuses, not the otherwav around . 
Therefore, unlike the guarantee to private landowners, the compensation provided to the refuge 
was the result of negotiation and agreement, and not b ased on the Constitution, a statutory 
mandate, a regulation, or case law. 

The funds for the compensation will be paid bv the Minneanolis-St. Paul Airport 
Commission through a surcharge on airline tickets. Therefore, we now have a case of 
private citizens paving to compensate a public agency for the “taking” and “constructive 
use” of federally owned property. 
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Minnesota Valiev National Wildlife Refuge 

The Minnesota Valley National Wildlife Refuge (MVNWR) supports a broad range of 
wildlife species. The EIS for the refuge cited 35 mammal species, 23 reptiles and amphibians, 
and 97 species of breeding birds using the refuge. The refuge is also utilized by a number of bird 
species that winter in the refuge or temporarily stop over during migration periods. 

The MVNWR encompasses a series of waterfowl concentration areas south and east of 
the Minnesota-St. Paul Airport. Data collected by the refuge staff and the EIS shows that during 
the spring of 1995, Long Meadow Lake, one of the refuge units, has the highest waterfowl 
concentration numbers for March through June with totals exceeding 17,000 birds on a given 
day, followed by Gun Club Lake with just less than 8,000 birds and Black Dog Lake with over 
1,052 birds. In addition, to waterfowl. Long Meadow, Gun Club, and Black Dog Lakes attract 
concentrations of Double-crested cormorants, great blue herons, great egrets, and several 
migratory gull species. Also noted in the area were 38 Tundra Swans on their annual migration. 
Also the American white pelican population at the refuge has been increasing and it is noted in 
the EIS that these birds may represent a bird strike hazard due to their habit of soaring at 
relatively high altitudes in large flocks. “For purposes of bird-aircraft hazard analysis, the 
entire Gun club/Long Meadow/Black Dog Lake wetland complex has been considered a major 
waterfowl and waterbird concentration area." (Dual Track Final EIS - p. V-28) 

The refuge is home to the federally protected and threatened bald eagle. It is also home 
to the Forster’s Tem which is a state-listed special concern species. Mother lake has been 
designated by the Minnesota DNR Heritage and Nongame Research Program as a colonial 
waterbird nesting site due to its long-term use by Forster’s terns. It was found that the potential 
impacts to Forster’s Terns from the airport, were unavoidable and that there would be a reduction 
in Mother Lake’s habitat value for Forster’s terns. 

“Based on coordination with the U.S. Fish and Wildlife Service and the Minnesota 
Department of Natural Resources, the only known essential habitat for bald eagles near the MSP 
(the airport) is one consistently u.sed eaele breeding territory along Long Meadow and Gun Club 
Lakes within the Minnesota Valley National Wildlife Refuge. "(Emphasis added). (Dual Track 
Final EIS p. V-36) 

The short analysis of impacts on eagles, found that “it could not be stated unequivocally 
that impacts to eagle reproduction success would not occur but that it was unlikely that such 
impacts would occur P Accordingly, the Fish and Wildlife Service issued a “no jeopardy” 
biological opinion and formally confirmed that a formal Section 7 consultation under ESA was 
not required . (Dual Track Final EIS p. V-37) 

Because of the proximity to the airport, bird strikes are a problem. Bird strikes pose the 
greatest hazard to aircraft at altitudes less than 500 feet above ground level. The selected 
alternative will result in 5,840 monthly overflights with 3,620 below 500 feet and 2,220 flights 
between 500 and 2,000 feet above ground level. 
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The EIS recommends that ongoing goose control measures be pursued to reduce the 
attractiveness of the area to geese. It also recommended removal of substantial numbers of 
geese. 

No mitigation measures were required for any speeies, however, a permit was issued 
for removal of up to SO Canada geese from the Long Meadow Lake unit for the purpose of 
reducing safety hazards associated with the airport. According to the permit, “birds will 
be disposed of consistent with Minnesota DNR procedures.” In addition, another permit 
was issued for the shooting of deer in connection with the city of Edin Prairie deer control 
program. The compensation payment will allow the refuge to acquire additional land and 
relocate educational facilities. 

IMPACTS OF NOISE ON REFUGES : 

The area of potential effect consists of two refuge management areas located closest to 
MSP, the Long Meadow Lake Unit (2,600 acres) and the Black Dog Lake unit (1 ,400 acres). 

The area of potential effect includes those portions of the MVNWR where overflights, 
specifically approaches, occur at less that 2,000 feet. 

"For purposes of this analysis, it has been assumed that overflights above this 2,000 foot 
threshold will not generate unacceptable disturbance impacts to waterfowl or other wildlife 
within the MVNWR. However, because it is not possible to quantify noise impacts to wildlife in 
absolute terms, it remains unknown whether overflights below 2, 000 feet above ground level 
would have meaningful adverse impacts to waterfowl within the MVNWR." (Dual Track Final 
EIS, p. V-186) 

“Coordination among MAC, FAA, and USFWS in 1997 confirms that MVNWR wildlife 
managers concur that the effects of aircraft noise on wildlife cannot easily be described herein 
as the literature is inconclusive . As possible evidence, the MAC and FAA note the current 
extensive waterfowl use in Gun club and Mother Lakes. These features lie outside the refuge but 
currently incur the majority of MSP overflights, and waterfowl appear to habituate readily to 
the noise.” (Emphasis added) (EIS p. v-186) 

The EIS concluded that “ waterfowl aaoear to readily habituate to frequent aircraft 
overfliehts . ... It is concluded that aircraft noise within the affected environment would not 
sienificanllv diminish the wildlife habitat in the refuse ." (Emphasis added). This conclusion 
was partially based on research done in Alaska and particularly on a study of the effects of air 
traflic along the shoreline of Izembek Lagoon. Alaska . The FWS observed that out of 623 
possible disturbance events for flocks of geese, 65% were caused by jets and propeller aircraft, 
14% by helicopters, 14% by gunshots, 2% by people, 2% by boats, 2% by eagles, 1 % by falcons 
and less than 1% bv land vehicles and foxes. (Dual Track Final EIS p. V-I87) 

Other studies indicated that reproductive activity was more dependant on ecological 
factors including location and physical characteristics of the colony and climatogy, than by noise 
caused by overflights. (Dual Track Final EIS p. V-187) 
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At the same time that the Fish and Wildlife Service has used research from the 
Izembek Refuge to allow 5.620 monthly overflights below 2.000 feet over the MNVWR. it 
has concluded that an occasional medical evacuation on a one lane gravel road several 
miles distant, would have devastating impacts on the species found in the Izembek Lagoon . 
In testimony to the Resources Cormnittee on September 10, 1997, John Rogers, Deputy Director 
of the Fish and Wildlife Service stated that the Secretary of the Interior would recommend a veto 
of H.R. 2259, which provided for a road access through the Izembek Refuge. Citing the 
presence of waterfowl, Mr. Rogers emphasized that the presence of a one lane gravel road and its 
occasional use, would “disturb these intemationally-unique waterfowl populations.” 

This veto threat was in spite of the offer to give native lands in compensation for the 
use of the road right of wav which would have staved under the ownership of the federal 
government. The road easement was lust a “use” of the refuge, lust like the overflights in 
Minneanolis are a “use” of the refuge. 

In addition, in an April 13, 1998 memo from the Regional Director in Alaska, the Service 
outlined substantial harm to birds from the presence of this one lane gravel road. 

In arguing against this one lane gravel road that would have only allowed for medical 
evacuations, the Memo made the following statements regarding the impacts of this small road. 

• “Relatively moderate changes in habitat and landscape use pose a major threat to 
wildlife due to the concentrations of fish and wildlife in the proposed project area, i.e., a 
high number of individuals could be impacted by one action.” 

• “Behavioral 'displacement ' results in lowered 'habitat effectiveness ’ of lands adjacent to 
roads. At some point, adjacent land management practices, even on lands managed for 
wildlife production, cannot mitigate for the barrier and/or mortality sink effects of 
roads." 

• “Construction impacts could include: 


"behavioral changes in animals, such as avoidance of the road area due to noise..” 
“Use and maintenance impacts could include: 

"Increased highway vehicle and ORV access, significantly expanding the area 
experiencing human disturbances/’ 


“An overall increased human presence (fishing, berry picking, wildlife viewing) resulting 
in increased energy expenditures by disturbance-sensitive species at times when animals 
would normally be molting or conserving/gathering food prior to migration. Predator 
species would be forced to increase hunting efforts and possibly expand or abandon 
territories." 
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• “Although potential adverse impacts of road construction can be described by 
species/habitat type, the failure of or significant decline in one link of this highly diverse, 
interconnected biological system will likely lead to degradation of the whole." 

• “Increased access to the area would place additional pressure on waterfowl populations 
during critical life stages such as nesting, molting, and brood rearing." 

• “Other waterfowl species are also thought to be particularly vulnerable to disturbance. 
Migratory, waterfowl, particularly those that use unique habitats to "stage "prior to 
lengthy, energy demanding overwater migrations, may suffer energetically from repeated 
disturbance from public use associated with road traffic." 

The only ESA listed species m the area is the Steller’s eider, which spends up to 10 
months of the year in Izembeck and Kinsarof lagoons. The Stellar’s eider (like the Bald Eagle 
found in the Minnesota refuge) is listed as “threatened” under the ESA. The memo relied the 
presence of the “threatened” eider in opposing the road. However, the same Service found that 
in Minnesota, the overflights would not impact the bald eagle and required no ESA Section 7 
consultation. 

Conclusion: 

The Fish and Wildlife Service appears to be very different standards of protection for 
wildlife and wildlife refuges between the various regions of the Fish and Wildlife Service. It 
appears that they are not requiring the same level of protection for the refuges and wildlife under 
their care. Questions arise as to why there are differences and whether those differences are 
based on sound science or based on some other motive such as political ones. 

The Administration is also protecting their own property interests, while threatening to 
veto any legislation designed to improve the chances of private landowners receiving 
compensation under the same type of fact situations. There is also a substantially different 
standard for the treatment of private property owners when their property must be set aside as 
habitat and used by the general public. Many times the loss of use of property inflicts 
extraordinary economic hardship and economic losses on the private property owner. Yet the 
Administration has shown no signs of lessening the burdens on private property owners seeking 
compensation when their property must be used for the general public good. 
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States Department of the Interior 

nSH AND WILDUFE SERVICE 
Bishop Henry Whipple Federal Building 
1 Federal Drive 
FortSnelling. NfN 55111-4056 


MAY 2 2 1997 


Mr. Nigel D. Finney 
Deputy Executive Director 
Planning and Environment 
Metropolitan Airports Commission 
6040 28th Avenue South 
Minneapolis, Minnesota 55450-2799 

Dear Mr. Finney: 

For the past several months, U.S. Fish and Wildlife Service (Service) staff 
have been working with representatives of the Federal Aviation Administration 
(FAA) and the Metropolitan Airport Commission (MAC) concerning the potential 
impacts of an expanded Minneapolis/St. Paul International Airport (Airport) 
upon Minnesota Valley National Wildlife Refuge (NWR) . ‘ During these 
discussions, a great deal has been learned about aircraft noise and how it is 
measured, its potential impacts upon natural resources and the visitors that 
enjoy these natural resources, and about the public's interest in all of these 
issues . 

This letter has two purposes. First, we articulate what we believe the effect 
of a new runway will be on the fish and wildlife resources, programs, and 
activities of the Minnesota Valley NWR. Second, we specify acceptable 
mitigation for these impacts and estimate their cost. 

We offer this analysis in a spirit of cooperation designed to assist FAA and 
MAC in moving forward with this project. We also offer this analysis with the 
knowledge that we. have the profoimd responsibility to ensure that the interest 
of Minnesota Valley NWR and the citizens that enjoy and utilize this resource 
are fully represented now and in the future. 

Please do not hesitate to contact me or Mr. Rick Schultz, Refuge Manager at 
Minnesota Valley National Wildlife Refuge at (612) 858-OTOl, if you have any 
questions. 




Enclosure 
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Effects of Airport Expansion 
and Acceptable Mitigation 
Minnesota Valley National Wildlife Refuge 
May 22, 1997 

I. Background Information 

There is a lot of information about Minnesota Valley NWR and the proposed 
expansion of the Airport. In this section, we identify the most relevant 
information for this discussion. 

A. What we now know about Minnesota Valley NWR. 

1 . The citizens of the Twin Cities have long recognized the value of the 
Lower Minnesota River and its associated fish and wildlife. As a 
result of strong citizen support. Congress established the Minnesota 
Valley National Wildlife Refuge, Recreation Area, and State Trail 20 
years ago . 

2. The tJ.S. Fish and Wildlife Service, on behalf of the U.S. Government, 
has expended great sums of money within or adjacent to the Lower 
Minnesota River Valley for the dual mission of protecting the 
important fish and wildlife habitats of the Valley and providing 
environmental education and outdoor recreation opportunities for 
visiting public. Included among these expenditures is the 
construction of a six million dollar visitor center in 1990.' 

3. Minnesota Valley National Wildlife Refuge is a national treasure that 
closely links a major urban center to wild lands and the fish and 
wildlife species dependent upon these lands. 

4. One of the most important attributes of Minnesota Valley NWR is that 
it offers Twin Cities residents and other visitors an opportxmity to 
experience a peaceful and quiet natural environment close to their 
home, school, and work. 

B. What we know about the Airport expansion proposal. 

1. In 1989, the Minnesota State Legislature directed MAC and the 
Metropolitan Council to examine how best to meet the region's future 
aviation needs. The product of this effort was a draft environmental 
intact statement entitled the Dual Track Airport Planning Process. 

2. Although several alternatives were considered in this draft EIS, it 
has been determined that the only feasible alternative is the 
construction of a new 6Q0Q-foot runway that runs roughly parallel to 
Cedar Avenue. 

3. In response to significant public concern over both existing and 
future aircraft noise associated with the Minneapolis/St. Paul 
International Airport, MAC has developed a Noise Mitigation Plan. 

4. within the Noise Mitigation Pleui, the Minnesota River Valley is 
identified as a corridor for aircraft with the expressed purpose of 
reducing noise on residential areas. 
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2 . 

5. All incoming and departing flights from the new runway, estimated to 
be nearly 8,000 daytime flights per month, will be directed over 
Minnesota Valley NWR. 

II. Expected Impacts to Minnesota Valley NWR 

This section includes a detailed list of impacts that the Service 
expects from the new runway. This assessment is based on extensive 
discussions, a thorough review of the literature, conversations with 
experts in the field, and by studying and learning about the FAA and MAC 
noise impact models. Lastly, a small amount of common sense was added 
to the ingredients to come up with the list of expected impacts. 

A. Impacts to fish and wildlife utilizing Minnesota Valley NWR are 
uncertain. We base this conclusion on a thorough review of the 
literature . 

B. Expected aircraft noise events occurring over the Black Dog and Long 
Meadow Lake Units of Minnesota Valley NWR will range between 20-30 
per hour during daytime hours. The Service believes that all refuge 
lands located within these tinits will be subject to noise levels 
unacceptable to environmental education and outdoor recreation 
activities such as nature walks and bird watching. This level of 
interruption will significantly diminish, if not completely 
eliminate, these activities in the Long Meadow Lake and Black Dog 
Units . 

D. As identified in the Refuge's Master Plan, the present and full value 
of the Minnesota Valley National Wildlife Refuge Visitor Center 
(Visitor Center) as a center of environmental education and outdoor 
recreation is very dependent upon use of the Long Meadow Lake and 
Black Dog Units. The impacts associated with aircraft overflights on 
these units will compromise the intended purposes of the Visitor 
Center, located at 3815 East 80th Street, Bloomington, Minnesota. Of 
particular concern is the lost opport\mity to utilize the Long Meadow 
Lake and Black Dog Units for environmental education activities 
targeted to inner city youth. 

III. Components of Acceptable Mitigation 

Components and associated costs of acceptable mitigation are quantified 
in this section. Please note that the estimated land value in Section A 
is based on a 1992 appraisal of lands in this area. This appraisal will 
need to be updated before moving forward with this project. Also note 
that replacement costs for facilities and structures are estimates based 
on 1997 dollars and will need to be adjusted to reflect expected project 
initiation dates. 

A. Replacement of 4,090 acres of refuge lands for environmental 
education and outdoor recreation activities'. 

1. Estimated Cost - $15,746,500 
4,090 acres ® $3850/acre 
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2 . Justification 

a. All lands within the authorized refuge boundary are identified 
for mitigation since this boundary represents future potential. 
Mitigation representing any acreage less than the authorized 
refuge boundary would result in a net loss of future 
environmental education and outdoor recreation opportiinities . 

b. The airport expansion project will either eliminate or 
significantly impact environmental education and/or outdoor 
recreation activities on 4,090 acres of refuge lands. 
Consequently, the land base available to the pxoblic to 
participate in these activities needs to be replaced elsewhere 
on at least a 1:1 basis even though the Black Dog and Long 
Meadow Lake Units will provide some residual natural resource 
value to fish and wildlife populations. 

B. Construction and Development of Visitor Center/Contact Station at 

Rapids Lake Unit, Carver County. 

1. Estimated Cost of Facility - $2,548,000 

Project includes exhibit area, classrooms, small theater. 

administrative offices, and storage. 

2. Estimate Cost of Interpretive Exhibitry - $700,000 

A variety of interpretive and interactive exhibitry would be 

obtained for the facility. 

3. Justification 

a. The Service's ability to attract visitors, students, and others 
to the Visitor Center from the inner city will be compromised 
and its full potential will not be realized if environmental 
education and outdoor recreation activities are significantly 
affected on the Black Dog and Long Meadow Lake Units. 

b. In order to compensate for these lost opportunities, a visitor 
contact station and associated facilities will be developed at 
the Rapids Lake Unit, Carver County. A coirqpleted facility, 
with an associated land base, will replace opportimities lost 
on the Black Dog and Long Meadow Lake Units. 

C. Replacement of Visitor Access and Environmental Education/ 

Interpretive Facilities Located at Bass Ponds, Old Cedar Avenue, and 

Black Dog Lake. 

1. Estimated Cost - $1,805,800 

Nature trails - $739,200 
5 Mi ® $147,840 
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4. 

Fixed boardwalk - $360,000 
6,000 SF ® $60/SF 

Fixed observation platforms * $37^500 
625 SF ® $60/SF 

Environmental education outdoor shelter - $36,000 

Parking lots, entrance roads, and trail heads - $413,100 
Three units at estimated $131,700 per unit 

Kiosks, signage, interpretive brochure > $20,000 

Fourteen>acre water management demonstration area - $200,000 
Actual cost dependent upon specific site 

2. Justification 

All facilities and structures used primarily by environmental 

education groups and individuals involved in bird watching or 

seeking solitude on the refuge are identified for replacement, 

D. Operations Trust Fund 

1. Estimated Cost > $4,000,000 

2. Justification 

a. The maintenance and operation of a remote visitor contact 
station will increase the annual operating expenses of 
Minnesota Valley NWR by an estimated $400,000. 

b. Four additional refuge staff will be needed to administer a 
remote visitor contact station and to provide environmental 
education and outdoor recreational opportunities in association 
with a new facility (salary estimated at $200, 000/year} . 

c. Cost associated with operating and maintaining a new contact 
station and related facilities is estimated at $150, 000/year. 

d. Contract busing will be needed to defray the costs of busing 
inner city students to a remote contact station at estimated 
cost of $50, 000/year. 

e. The establishment of a trust fund will provide the refuge with 
an ongoing source of annual revenue equal to the expected costs 
associated with the operation and maintenance of these new 
facilities. The trust fund will be administered by a nonprofit 
conservation organization committed to returning the annual 
earnings (estimated at 10%) of this trust fund back to 
Minnesota Valley NWR for operational needs. 
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5. 

E. Interactive Interpretive Exhibit at MSP Airport 

1. Estimated Cost - $150,000 

2. Justification 

An interpretive exhibit, at the. MSP Airport designed to share 
information sJsout fish and wildlife conservation and its 
associated challenges of the next century is appropriate in light 
of the airport expansion project. The exhibit will contain a 
variety of information about Service programs and activities, and 
how development and fish and wildlife conservation can be 
con^atible if developers and conservationists are willing to work 
together. The exhibit will target a. new audience and compensate, 
to some extent, for the audience that will avoid the Refuge's 
visitor Center under the new noise conditions. Costs for operation 
and maintenance of this exhibit will be obtained from the trust 
fund (Section HID) . 

F. Planning and Implementing Mitigation 

1. Estimated Cost - $2,000,000 

2. Justification 

Significant amoxmts of Service staff time will be involved in 
mitigating the effects of airport expansion on Minnesota Valley 
NHR. Staff activities will include, but not be limited to, 
organisational meetings; identification and planning of specific 
mitigation projects; administering the con^letion of projects; 
land acquisition; and modification of refuge master plans. An 
estimated four staff will be involved in project mitigation for 
five years. Salary for four staff plus administrative and project 
support are estimated at $100,000 per staff person annually. 

GRAND TOTAL > $26,950,300 
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Y Akporti Dill. OM* 

Interior 

SEP 2 3 1998 


In Reply Refer To 
FWS/ARW 

Ms. Lynne Pickard 

Manager, Community and Environmental 
Needs Division 

Federal Aviation Administration 
800 Independence Avenue, SW 
Washington, O.C. 20591 

Dear Ms. Pickard: 

Over the past several months, the Federal Aviation Administration (FAA), Metropolitan Airports 
Cotiunission (MAC), and U.S. Fish and Wildlife Service (Service) have worked diligently to 
address adverse impacts to lands of the Minnesota Valley National Wildlife Refuge (MNVNWR) 
that are anticipated to result fiom the proposed addition of Runway 17/35 at the Minneapolis-St. 
Paul International Airport. 

We are pleased that our respective agencies have negotiated and will soon be signing a 
Memorandum of Agreement (MOA) (copy enclosed) that proposes compeirsation to address our 
concents regarding impacts to MNVNWR resulting from runway expansion. All of our previous 
concerns have been resolved through discussions with FAA and MAC and by the compensation 
presented in the MOA. As we have discussed, the adequacy of the implementation of the plan to 
minimize harm to the refuge depends upon successful negotiation of additional compensation for 
the realignment of and increased costs to operate the refuge, as called for in the MOA. Based on 
our extremely cooperative worit to this point, widt both the FAA and MAC, I foresee no barriers 
to swift and positive resolution of all remaining compensation matters. 

We appreciate the efforts of MAC and FAA in working with the Service to reach agreement on 
the MOA and look forward to completing negotiations in the very near future. 

Sincerely, 

■fu. CLu..^ 

Daniel M. Ashe 
Assistant Director - 
Refuges and Wildlife 
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Don Young question to Region 3 

1. Question: How many members of your staff perform as their primary duty, the 
review of the status of species to be included as candidate or proposed species for 
listing? 

Answer: Region 3 has nine biologists who perform this activity as a significant (but not 
necessarily “primaiy”) component of their workload. Eight of these nine are located in field 
offices and one is located in the Regional Office in Minneapolis. The field office biologists also 
conduct other candidate deteimination, petition review, listing, consultation, and recovery 
activities. No single individual has candidate review or listing as a primaiy responsibility. 
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Don Young question to Region 3 

2. Question: How many members of your staff perform as their primaiy duty the 
review of proposed iisting ruies and the finalization of proposed listing rules? 

Answer: Region 3 has relatively few candidate species, which means that we prepare relatively 
few proposed listing rules. Nevertheless, the same individuals identified in Question I prepare 
and review any rules that Region 3 generates and also review ruies prepared by other regions for 
species that also occur in Region 3. Each of our eight field office supervisors also devotes some 
time to the review of proposed listing rules, as does Regional management. 
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Don Young question to Region 3 

3. Question: How many members of your staff perform as their primary duty the 
review and issuance of Section 10 incidental take permits? 

Answer: To date, Region 3 has not issued any Section 10(a)(1)(B) permits. One Regional Office 
staff member has worked part-time on the development of a Section 10(aXl)(B) permit for the 
State of Wiseonsin’s Kamer blue butterfly HOP. This effort has also required considerable 
assistanee from the endangered species specialist and the field office supervisor at the Green Bay 
Field Office. 
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Don Young question to Region 3 

4. Question: With regard to the consultations performed in your region which result in 
either an incidental take statement or a reasonable and prudent alternative, provide 
the committee with your policy regarding mitigation of impacts of any incidental 
take, including how many incidental take statements have required mitigation, the 
range of mitigation ratios required by those statements, and the types of mitigation 
required. For the purposes of this question, the term “incidental take statement” 
shall include any biological opinion or letter stating mitigation requirements which 
shall be met in order to obtain an incidentai take statement or other permission to 
proceed with any state, local or federal project or other private project which is the 
subject of a section 7 consultation. 

Answer: In its Mitigation Policy (46 FR 7656; January 23, 1981), the Service adopted the 
Council on Environmental Quality’s definition of mitigation to include: a) avoiding the impact 
altogether by not taking a certain action or parts of an action; b) minimizing impacts by limiting 
the degree or magnitude of the action and its implementation; c) rectifying the impact by 
repairing, rehabilitating, or restoring the affected environment; d) reducing or eliminating the 
impact over time by preservation and maintenance operations during the life of the action; and e) 
compensating for the impact by replacing or providing substitute resources or environments (see 
40 CFR 1508.20). The Service’s mitigation policy is expressly excluded from application to 
Endangered Species Act matters (see section III.B. of the policy). 

The Service, however, routinely works with consulting agencies to identify measures to avoid 
and minimize impacts to listed species. Documentation where this has occurred would include 
an enormous number of concurrence letters related to informal consultations where the action 
agency agreed to either eliminate potentially adverse actions or to modify the timing or scope in 
such a way as to avoid the adverse effects. In all such cases, the net result was that the potential 
for “take” of listed species was determined to be so remote as to be either insignificant or 
discountable, and no “incidental take" authorization was provided. 

In answering this question it is likewise important to clarify the differences between the 
reasonable and prudent alternatives developed to avoid jeopardy and reasonable and prudent 
measures and accompanying terms and conditions to avoid and minimize incidental take. By 
regulation, reasonable and prudent alternatives are alternatives the Service believes will avoid the 
likelihood of jeopardy or adverse modification; can be implemented in a manner consistent with 
the intended purpose of the action; can be implemented consistent with the scope of the action 
agency’s legal authority and jurisdiction; and are economically and technologically feasible. 
While the Service generally develops the alternatives to avoid jeopardy with input from the 
action agency, ultimately it is the action agency’s decision whether to implement these measures. 
The action agency determines whether the reasonable and prudent alternative is within the 
agency’s legal authority and is economically and technologically feasible. In attempting to 
develop alternatives, the Service considers a whole range of options including compensatory 
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"mitigation” both on-site and off-site in an effort to identify ways the proposed action can 
proceed while avoiding the likelihood of jeopardy. If compensatory mitigation is provided as a 
component of a reasonable and prudent alternative and the agency believes that it has the 
authority to implement it, the agency may require that mitigation be implemented. Once a 
jeopardy biological opinion with reasonable and prudent alternative is provided to the action 
agency, the Section 7 regulations stipulate that they must notify the Service of its final decision 
on the proposed action, (^-a biological opinion on the Mitchell’s satyr butterfly (attachment 1) 
the Service ineluded acquisition and/or conservation easement protection of occupied fen and 
adjacent upland habitat for the butterfly in a reasonable and prudent alternative to avoid 
jeopardizing the species. The RPA was worked out with the action agency, the Federal Highway 
Administration, in a series of meetings before finalization of the RPA and the biological opiniom j 

Incidental take includes the taking of an endangered species that is incidental to an otherwise 
legal action. When the Service anticipates that an action will result in the incidental taking of 
listed species it is required to identify those reasonable and prudent measures and their 
accompanying terms and conditions that are necessary and appropriate to minimize such impact. 
Measures are considered reasonable when they are consistent with the proposed action’s basic 
design, location, scope, duration, and timing. The test for reasonableness is whether the 
proposed measure would cause more than a minor change to the project, additionally, they must 
be within the legal authority and jurisdiction of the action agency or applicant to cany out. 

While it has been the policy of the Service that it is not appropriate to require mitigation to offset 
incidental take, it was not explicitly stated in the 1994 Section 7 consultation handbook. Because 
the Service is aware that there occasionally has been an inconsistent application of this policy, it 
clarified the policy in its recently approved Endangered Species Consultation Handbook. The 
Service’s new Handbook clearly states that it is not appropriate to require mitigation for the 
impacts of incidental take. Additionally, to ensure national consistency the Service is providing 
training to its personnel in the application of Section 7 consultation regulations through classes 
coordinated by the National Conservation Training Center. During consultation there are 
"instances where action agencies or project developers have initiated and incorporated mitigation 
measures into the scope of their projects. In many cases, these measures are required as part of 
other Federal permitting (e.g.. Section 404 permits). These measures are factored into the 
Service’s analysis of the effects of the project and may be an important component in avoiding 
jeopardy. If the action agency chooses not to implement these measures, they would be altering 
the scope of the project for which consultation was conducted, thereby voiding the biological 
opinion; and any "incidental take" coverage would lapse. To emphasize the importance of these 
measures and that implementing them is non-discretionary. Region 3 routinely incorporates them 
as terms and conditions in “incidental take" statements; but they are not provided to offset any 
“incidental take” that is anticipated. 
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Don Young question to Region 3 ' 

5. Question: With regard to mitigation referred to in question 4, has your region ever 
required off-site mitigation? “Off-site* mitigation means the payment into a fund or 
to the Service or any other organization i^r the purpose of purchasing land or any 
interest in land or the requirement that some person including a federal or state 
agency acquire land or an interest in land for the purpose of providing habitat for a 
species listed or proposed for listing or a candidate for listing under the Endangered 
Species Act. If the answer to this question is in the affirmative, please provide the 
Committee with the names of any federal or state agency or private group or person 
to whom the funds have been paid and the purposes of those payments. Please 
provide a copy of any letter, biological opinion, incidental take statement, or other 
document requiring the payment of funds for mitigation or the acquisition of land 
for off-site mitigation. 

Answer: In 1994, Region 3 issued a jeopardy biological opinion for a highway project in 
Michigan that suggested the acquisition of off-site lands to permanently protect habitat for the 
Mitchell’s satyr butterfly as a reasonable and prudent alternative. A copy of the biological 
opinion and “incidental take” statement are included (attachment 1) as well as a copy of the 
memorandum of agreement that implemented the purchase of the protected areas (attachment 2). 
We must emphasize that the acquisition of off-site lands was necessary to offset a potential 
jeopardy situation, not to compensate for “incidental take” associated with the project. It is also 
important to note that it was the action agency’s decision to implement the alternative once it had 
determined that it had the authority and jurisdiction to do so. 
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Don Young question to Region 3 

6. Question; With regard to mitigation referred to in question 4, has your region ever 
required on site mitigation? “On-site” mitigation means the temporary or 
permanent set aside, preservation, dedication, or conservation of an area of iand 
owned by or controlled by the action agency or permit applicant to be used for 
habitat for species, either listed, proposed to be listed, or a candidate for listing. 

Answer: As described in our response to question 4, when the agency includes actions to avoid 
and minimize the impact of incidental take including “on-site” mitigation measures as part of the 
scope of work for which they are consulting, Region 3 has occasionally included them as terms 
and conditions of an “incidental take” statement. In one instance, some land was acquired by the 
City of Marion, Illinois. The restrictions were part of wetland mitigation required by a Corps of 
Engineers 404 permit. In a consultation on the project. Region 3 identified that in order to 
minimize the incidental take of Indiana bats residing in the wetland forest, deed restrictions 
designed to improve the quality habitat were included as terms and conditions of a reasonable 
and prudent measure. A copy of the biological opinion is provided as attachment 3. 
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Don Young question to Region 5 

1. Question: How many members of your staff perform as their primary duty, the 
review of the status of species to be included as candidate or proposed species for 
listing? 

Answer: The Endangered species staff in Region 5 (Northeast Region) is distributed among the 
Regional office and ten Ecological Services field and sub-field offices. There are five biologists 
in the Regional office; and each of the ten field offices and sub-field offices has either one or two 
biologists who work full time on Endangered Species activities, and other biologists who work 
part-time on them. Due to the relatively small size of the endangered species program in Region 
S, most biologists are engaged in all aspects of the program, including candidate determination; 
petition review; listing; consultation; and recovery. Our approach to candidate review has been 
to appoint ad hoc field teams to review the status of a particular species that might be in need of 
ESA oversight and make recommendations to the Regional Office as to the need for listing. No 
single individual has candidate review or listing as a primary responsibility, but they are a part of 
the duties of all the Region’s endangered species biologists. 
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Don Young question to Region S 

2. Question: How many members of your stalT perform, as their primary duty, the 
review of proposed listing rules and finalization of proposed listing rules? 

Answer: Similar to the arrangement cited above, no single individual has review of proposed 
rules and finalization of said rules as primary responsibilities. Such documents are normally 
prepared in the field offices and submitted to the Regional Office for policy review and approval. 
Approved packages are then forwarded on to the Washington Office Division of Endangered 
Species. All rules are reviewed by both the Regimtal Endangered Species Coordinator and the 
Regional Assistant Coordinator for biological validity and policy compliance prior to being 
forwarded to Washington. The Regional Director is the last level of policy review within the 
Regional Office. 
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Don Young question to Region S 

3. Question: How many members of your staff perform, as their primary duty, the 
review and issuance of Section 1 0 incidental take permits? 

Answer Region 5 has issued only one Section 10 (a)(1)(B) incidents' take permit in conjunction 
with a habitat conservation plan. During 1996, the State of Massachusetts was permitted 
additional beach use during the piping plover nesting season. Although staff time is devoted to 
these activities, the lead individual will vary depending on the species and geographic area. 
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Don Young question to Region 5 

4. Question: With regard to consultations performed in your region which result in 
' either an incidental take statement or a reasonable and prudent alternative, provide 
the Committee with your policy regarding mitigation of any incidental take, 
including bow many incidental take statements have required mitigation, the range 
of mitigation ratios required by those statements, and the types of mitigation 
required. For the purposes of this question, the term “incidental take statement” 
shall include any biological opinion or letter stating mitigation requirements which 
shall be met in order to obtain an incidental take statement or other permission to 
proceed with any state, local or federal project or other private project which is the 
subject of a Section 7 consultation. Please provide a copy of all documents requiring 
mitigation where a ratio of greater than 1:1 is reqnired. 

Answer: In its Mitigation Policy (46 FR 7656; January 23, 1981), the Service adopted the 
Council on Environmental Quality’s definition of mitigation to include: a) avoiding the impact 
altogether by not taking a certain action or parts of an action; b) minimizing impacts by limiting 
the degree or magnitude of the action and its implementation; c) rectifying the impact by 
repairing, rehabilitating, or restoring the affected environment; d) reducing or eliminating the 
impact over time by preservation and maintenance operations during the life of the action; and e) 
compensating for the impact by replacing or providing substitute resources or environments (see 
40 CFR 1508.20). The Service’s mitigation policy is expressly exeluded from application to 
Endangered Species Act matters (see section III.B. of the policy). 

The Service, however, routinely works with aetion agencies to identify measures to avoid and 
minimize impacts to listed species. Documentation where this has occurred would include an 
enormous number of concurrence letters related to informal consultations where the action 
agency agreed to either eliminate potentially adverse actions or to modify the timing or scope in 
such a way as to avoid the adverse ejects. In all such cases, the net result was that the potential 
for “take” of listed species was determined to be so remote as to be either insignificant or 
discountable, and no “incidental take" authorization was provided. 

In answering this question it is likewise important to clarify the differences between the 
reasonable and prudent alternatives developed to avoid jeopardy and reasonable and prudent 
measures and accompanying terms and conditions to avoid and minimize incidental take. 
Reasonable and prudent alternatives by regulation are alternatives the Service believes will avoid 
the likelihood of jeopardy or adverse modification; can be implemented in a maimer consistent 
with the intended purpose of the action; can be implemented consistent with the scope of the 
action agency’s legal authority and jurisdiction; and are economically and technologically 
feasible. While the Service generally develops the alternatives to avoid jeopardy with input from 
the action agency, ultimately it is the action agency’s decision whether to implement these 
measures. The action agency determines whether the reasonable and prudent alternative is 
within the agency’s legal authority and is economically and technologically feasible. In 
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attempting to develop alternatives, the Service considers a whole range of options including 
compensatory “mitigation” both on-site and off-site in an effort to identify ways the proposed 
action can proceed while avoiding the likelihood of jeopardy. If compensatory mitigation is 
provided as a component of a reasonable and prudent alternative and the action agency believes 
that it has the authority to implement it, the agency may require that mitigation be implemented. 
Once a jeopardy biological opinion with a reasonable and prudent alternative is provided to the 
action agency, the Section 7 regulations stipulate that they must notify the Service of its final 
deeision on the proposed action. ^ ^ ‘ 

Incidental take includes the taking of an endangered species that is incidental to an otherwise 
legal action. When the Service anticipates that an action will result in the incidental taking of 
listed species it is required to identify those reasonable and prudent measures and their 
accompanying terms and conditions that are necessary and appropriate to minimize such impact. 
Measures are considered reasonable when they are consistent with the proposed action’s basic 
design, location, scope, duration, and timing. The test for reasonableness is whether the 
proposed measure would cause more than a minor change to the project; additionally, they must 
be within the legal authority and jurisdiction of the action agency or applicant to carry out. 

While it has been the policy of the Service that it is not appropriate to require mitigation to offset 
incidental take, it was not explicitly stated in the 1994 Section 7 consultation handbook. Because 
the Service is aware that there occasionally has been an inconsistent application of this policy, it 
clarified the policy in its recently approved Endangered Species Consultation Handbook. The 
Service’s new Handbook clearly states that it is not appropriate to require mitigation for the 
impacts of incidental take. Additionally, to ensure national consistency the Service is providing 
training to its personnel in the application of Section 7 consultation regulations through classes 
coordinated by the National Conservation Training Center. During consultation there are 
instances where action agencies or project developers have initiated and incorporated mitigation 
measures into the scope of their project. In many cases, these measures are required as part of 
other Federal permitting (e.g.. Section 404 permits). These measures are factored into the 
Service’s analysis of the effects of the project and may be an important component in avoiding 
jeopardy. If the action agency chooses not to implement these measures, they would be altering 
the scope of the project for which consultation was conducted, thereby voiding the biological 
opinion; and any “incidental take” coverage would lapse. To emphasize the importance of these 
measures and that implementing them is non-discretionary. Region 5 routinely incorporates them 
as terms and conditions in “incidental take" statements. Our records indicate that Region 5 has 
issued three no jeopardy biological opinions where the impacts of incidental take were 
minimized through mitigation. In one case, the project applicant offered the mitigation as a 
component of the project description and the Service incorporated it as a term and condition of 
the reasonable and prudent measures in an incidental take statement. Copies of these opinions are 
enclosed as attachment 4. 


7 



101 


Don Young question to Region 5 

5. Question; With regard to mitigation referred to in question 4, has your region ever 
required off-site mitigation? “Off-site” mitigation means the payment into a fund or 
to the Service or any other organization for the purpose of purchasing land or any 
interest in land or the requirement that some person including a federal or state 
agency acquire land or an interest in land for the purpose of providing habitat for a 
species listed or proposed for listing or a candidate for listing under the Endangered 
Species Act. If the answer to this question is in the affirmative, please provide the 
Committee with the names of any federal or state agency or private group or person 
to whom funds have been paid and the purposes of those payments. Please provide 
a copy of any letter, biological opinion, incidental take statement, or other document 
requiring the payment of funds for mitigation or the acquisition of land for off site 
mitigation. 

Answer; We have required off-site mitigation as part of two of the three opinions referred to in 
question #4 because on-site options were non-existent. Both opinions dealt with activities 
affecting the dismal swamp least shrew, which required 404 permits from the Army Corps of 
Engineers. We have not required payment from or to anyone for mitigation. 
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Don Young question to Region 5 

6. Question: With regard to mitigation referred to in question 4, has your region ever 
required on site mitigation? “On site” mitigation means the temporary or 
permanent set aside, preservation, dedication, or conservation of an area of iand 
owned by or controlled by the action agency or permit applicant to be used for 
habitat for species, either iisted, proposed to be listed, or a candidate for listing. 

Answer: Region 5 has included on-site mitigation as part of one opinion referred to in question 4. 
Specifically, we allowed clearing of 19 acres of wooded habitat for the Delmarva fox squirrel in 
Maryland as part of golf course construction, with the provision that 177 acres be proteeted via a 
conservation easement. The reason was to ensure that a large block of habitat suitable for fox 
squirrels would remain. The project applicant included the mitigation in the project description 
and the Service incorporated it as a term and condition of the reasonable and prudent measures in 
the incidental take statement. 
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Question 10: For Region 1, please provide a list of every section 10 permit that has been issued . 
that required off-site mitigation or mitigation which requires the permanent preservation or set 
aside of land. For each permit, please provide the mitigation ratio. 

Answer: The requested information is provided in the table below. The mitigation strategy for 
each HCP is individually negotiated and specific to the circumstances of that HCP. The 
Endangered Species Act contains criteria for issuing an incidental take permit with an HCP. 
These criteria require impacts to be minimized and mitigated to the maximum extent practicable 
and to ensure adequate funding for implementation of the HCP. The mitigation and 
minimization is determined, in part, by the extent and/or complexity of the impacts. 

Additionally, some of die land compensation may not require land acquisition because the 
permittee may set aside land that is already owned by the permittee, or there may be some other 
means of protecting mitigation habitat. Please note that in many cases, the ratios in this table 
are an artifact of the conservation strategy arrived at through the negotiation process. These 
negotiations take into account the species needs, as well as the variable importance and quality of 
the habitat. The resulting ratios are variable because there is a case-by-case analysis and there 
are biological differences, such as the quality of the habitat which may vary greatly between each 
HCP. In addition, some HCPs involve mitigation or conservation banking, where the lands set 
aside include mitigation credits for the permitted project along with mitigation credits to be sold 
for future impacts. Some HCPs have formally established management endowments, as 
indicated in the table. However, other HCPs may have management and/or restoration actions 
for which an endowment has not been formally established but diere has been a commitment of 
funds. 


Project Name 

Total 

Acres 

Mit^ation Lands 
(including mit^atton ratio, 

If appropriate) 

Other Considerations 

San Bruno Mountain 

2,750 

acres 

90% of mountain conserved 

management endowment 
esbdrlidied 

Coadielta Valley 

70,000 

acres 

Coordinated management of 

3 preserves totaling 16,729 
acres 

Federal, State, and private sources 
for land acquisition and funds 
allotted for management activities. 

Deluio Prison 

635 acres 

2:1 land acquisition or mher 
means of preservation, such 
as conservation easement or 
on-site avoidance 

management endowment 
established 

Lennane Properties 

4S acres 


N/A 
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Project Name 

Total 

Acres 

Mitigation Lands 
(including mitigation ratio, 
if appropriate) 

Other Considerations 

City of Marysville 

27 acrn 

3:1 replacement of shrubs 
with seedlings on City* 
owned lands 

N/A 

Coalinga Cogeneration 

6.5 acres 

3: 1 for permanent impacts, 
1.1:1 for temporary Impacts 
of off-^te aojuisitton 

N/A 

Corona Development 

7 1 S acres 

1 : 1 basis for acquisition fee 

land acquisition under the 

Riverside County SKR HCP. 

CHaticm Builders 

22 acres 

1:1 basis for acquisition fee 

land acquisition under Riverside 
County SKR HCP. 

EnvtroCycle, Inc. 

20 acres 

60 acres are dedicated for 
this HCP through a 
conservation bank (3:1) 

N/A 


5 acres 

Sacres acquired (1:1) 

N/A 

C<^(He Hills East 
(UnoCat) 

45 acres 

64 acres acquired (2.7: 1) 

muMgMtent endowmmit 
established 

Grmiite Ccmstruction 

54 acres 

162 acres <3:l) land 
acquisitkm or other means of 
preservMfon. »ich as 
CMScrvalion easement m on* 
she avoidance 

managemern endowment 
establi^ied 

Pacific Gateway 

Homes 

27 acres 

27acres<l:t)lBnd 
acquisition or other means of 
presmaiKMi, such as 
comtervatton easement or on- 
site avoidance 

N/A 

Sunland Ccmimunities 
Inc. 

160 acres 

320 acres (2:1) land 
acquisition or other means of 
preservation, such as 
conservatum easement or tm- 
sHe avoidance 

management endowment 
established 

Champagne Shores 

12 acres 

75 acres (3:1) land 
acquistiitm or other means of 
preservatkm, such as 
conservation easement or on- 
site avoidance 

management endowment 
established 

Metropolitan 

BtdtersTield 

262.000 

acres 

1:1 for open land, 3:1 for 
natural land 

develo|Hnent fee paid as areas are 
developed 


S:\DTE\BRC\QS&AS\YOUNGV3.R-i 




















































105 


Project Name 

Total 

Acres 

Mitigation Lands 
(including mitigation ratio, 
if appropriate) 

Other Considerations 

Seascape Uplands 

192 acres 

147 acres (3.3:1) land 
acquisition or other means of 
preservation, such as 
conservation easement or on- 
site avoidance 

management endowment 
established 

Raley’s Landing 

13.7 acres 

Planting area of 3,600 square 
feet (roughly 0.08 acres) plus 
purchase of two audits from 
a mitigation bank (4:1) 

N/A 

Kem County Sanitary 
Undnn 

ISOO 

acres 

755 acres (3:1) land 
acquisition or other means of 
preservation, such as 
conservation easement or on- 
site avoidance 

per acre fee for management 
endowment and enhancement 

Kem Water Bank 

19,900 

acres 

3:1 for permanent impacts; 

1:1 for temporary impacts 

management endowment 
established 

John Laing Homes, 
Cantara Completion 

44 acres 

Roughly 4 to 10 acres (1 : 1 
for impacts) 

N/A 

Natomas 

53,342 

acres 

HCP assumes 12,000 acres 
of development which would 
generate 6,000 acre preserve 
(0.5:1 mitigation ratio) 

Development fee paid as areas are 
developed 

Wildwash Mine, E.L. 
Yeager Constructi<Mi 

35 

35 acres acquisition to 
transfer to BLM (1:1) 

N/A 

Meadowlark Estates, 

Sun Cal Co. 

125 

Off-site acquisition 16.35, 
on-site restoration 1 1.9 acres 
(2.3:1), C^i-sHe avoidance of 
85 acres 

N/A 

Western Pacific 

Housing, Lamco 

Housing, Inc. 

m 

4.2 acres acquisition (1:1) 
within an ai^oved 
mitigation bank 

N/A 

Omection Coiporation 
of America 

lOS 


N/A 
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Project Name 

Total 

Acres 

Mitigation Lands 
(including mitigation ratio, 
if appropriate) 

Other Considerations 

John Laing Properties, 
inc. 

30 acres 

10 acres (1:1) land 
acquisition or other means of 
preservation, such as 
conservation easement or on- 
site avoidance 

land acquisition under Riverside 
County SKR HCP 

Fieldstone 

1918 

acres 

942 acres (0.75:1 plus 
restoration) land acquisition 
or other means of 
preservation, such as 
conservation easement or on- 
site avoidance 

fund established for research and 
regional HCP planning 

City of Waterford 

5 acres 

3.9 acres (3:1 for acres 
developed; 6: 1 replacement 
of shrubs with seedlings) 

N/A 

Clark County Long- 
Term Permit 

525,000 

acres 

85,000 acres conveyed from 
Boulder City to BLM 

development fee paid as areas are 
developed 

Colton Transmission 

Line 

8 acres 

7.5 acres (1.6:1) 

management endowment 
established 

Lake Mathews 

■ 

1:1 for general habitat 
values; endangered species 
requirements on case-by- 
case basis (e.g. gnatcatchers 
are 2.5:1). 

management endowment 
established 

San Diego Gas & 

Electric 

estimated 

at^Knit 

100 acres 

240 credit conservation bank 
to start, dedication of rights- 
of-way (2 credits:! acre for 
permanent impacts; 1:1 for 
tempt^aty impacts) 

HCP covers entire utility right-of- 
ways and other lands. 

Cushenbury Sand & 
Gravel 

200 acres 

123 acre fee title transfer 

(LI) 

management endowment 
established 

Chevron Pipeline 

25.5 acres 


per acre fee for management 
endowment and enhancement 

ARCO Western Energy 

120,320 

acres 

6,059 acres (3: 1 for 
permanent impacts; 1:1 for 
temporary impacts) 

management endowment 
established 

North of Playa 

Shopping Center, 

D.B.O. Development 

Co. 

33 acres 

5 acres (0.6:1 plus 
restoration) 

N/A 
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Project Name 

1 

Total 

Acres 

Mitigation Lands 
(including mitigation ratio, 
if appropriate) 

Other Considerations 

Riverside County 
Long-Term Permit 

540,000 

acres 

12,500 acres non-Federal 
land; 2,500 BLM lands (1:1) 

Federal and non-federal 
contributions to land acquisition 
and management 

Orange Co. Central 

Coast Multi-species 
(NCCP) Plan 

208,000 

acres 

37,378 acres {4.7:1 overall, 
including lands previously 
set aside but will be managed 
under Central/Coastal 

NCCP) 

Federal and non-federal 
contributions to land acqui$iti6(i 
and management 

City of Poway 


10,800 acres (3.7:1 overall, 
including lands previously 
set aside but will be managed 
under Poway NCCP) 

N/A 

P.G.& E. Power Plant 

5 acres 

10 acres (2:1) land 
acquisition or other means of 
preservation, sudi as 
conservation easement or on- 
site avoidance 

management endowment 
established 

Shell Oil 

3216 

acres 

1.361 acres <5.4:1 overall) 
land acquisition or other 
means of preservation, such 
as conservation easement or 
on-site avoidance 

N/A 

Ocean Trails 

261 acres 

207 acres (2.8: 1 overall) land 
acquisition or other means of 
preservation, sudi as 
conservation easement or on- 
site avoidance 

management endowment 
established 

Teichert 

497 acres 

192 acres (3:1 for permanent 
impacts, 1.1:1 for temporary 
impacts) 

management endowment 
established 

Multi-species 
Conservation (NCCP) 
Plan - SW San Diego 
County 

582,243 

acres 

City + County = 153.280 
acres Federal + Stale = 

1 3,500 acres (ratios range 
from 1:1 to 3:1 depending on 
rarity of resource) 

State, Federal, and non-Federal 
contributions to land acquisition 
and management 

Quail Hollow Quarry 

32 acres 

11 acres (0.6:1 plus 
restoration) land acquisition 
or other means of 
preservation, such as 
conservation easement or on- 
site avoidance 

management endowment 
established 
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Don Young, CHAtRMAN 


‘I3.&. ilouHe of Settreoentatiues 
Committee on iteefourceo 
iSHastington, SC 20515 

February 25, 1999 


Mr. Dan Ashe 

Assistant Director for Refuges and Wildlife 
U.S. Fish and Wildlife Service 
1 849 C Street, NW 
Room 3251 

Washington, DC 20240 
Dear Mr. Ashe: 

Thank you for your testimony at the oversight hearing held February 3 on impacts of the 
expansion of the Minneapolis-St. Paul Airport on the Minnesota Valley Wildlife Refuge. We 
have one additional question about this issue for the Fish and Wildlife Service. Please submit 
your written answer by March 4 to help us address our outstanding concerns: 

What is the impact of Section 6 of Public Law 105-57, the “National Wildlife Refuge System 
Act of 1 997" upon the ability of the Fish and Wildlife to regulate airspace over the Minnesota 
Valley National Wildlife Refuge? 


Thank you for your prompt response. 



http;//www.hottse.goy^esources/ 
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United States Department of the Interior 

HSH AND WILDLIFE SERVICE 

O^, 20240 


Honorable Grorge Miller 
Ranking ^finori 9 Member 
Committee on Resources 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Miller: 


MAR 5 1999 


I am pleased to respond to the request ftoni Representative Vento and yourself regarding our 
authority to regulate airspace over National Wildlife Refuges. 

In the years prior to enactment of the National Wtidlife Refuge System Improvement Act, there 
h^ been a debate regarding the extent to udiidi the Fish and Wildlife Service could regulate 
airspace over refuges. That debate was resolved within the Administration during the 103td 
Congress as a position was developed on one of the forerunner bills to the Improvement Act. S. 
823 by Senator Graham. It was then deteimined as a maner of Administration policy that the 
Service had no ability to regulate airspace, and that this was entirely within the jurisdiction and 
control of the Federal Aviation Adnunistration. An inleragency working group was also 
established to address concerns by the Service and National Park Service regarding overflights of 
refuges and parks. 

This policy decision was then codified in the Refuge Improvement Act, making it clear that the 
Service had no au^rity to rebate airspace under the compatibility provisions of either that Act 
or the existing National Wildlife Refuge System Administration Act. 

I trust this answers your question, and would be pleased to provide any additional infonuation 
you might require. This reply is also being provided to Representative Vento. 

Sincerely, 


Dan Ashe 

Assiiiant Director for Refuges and Wildlife 
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Don Young, Chairman 

18 .&. House of ilepresentattoes 
Committee on Resources 
Matfjjmgton. 20515 
February 25, 1999 

Ms. Lynne Pickard 

Manager of Community and Environmental Needs Division 
Federal Aviation Administration 
800 Independence Ave., SW 
Room 622 

Washington, D.C. 20591 
Dear Ms. Pickard: 

Thank you for your testimony at the oversight hearing held February 3 on impacts of the 
expansion of the MinneapoliS“St..Paul Airport on the Minnesota Valley Wildlife Refuge. We 
have some additional questions about this issue for the FAA. Please submit your written answers 
by March 4, so that they may be included in the hearing record: 

1. Is the Federal Aviation Administration (FAA) responsible for providing the funds to 
compensate the Fish and Wildlife Service for impacts to the Minnesota Valley National 
Wildlife Refuge caused by expansion of the airport? If not, who is? 

2. Does the use of Passenger Facility Charges (PFC) by the Metropolitan Airports 
Commission (MAC) to compensate the Minnesota Valley National Wildlife Refuge make 
this an unconstitutional agreement? 

3. Have there been Constitutional or other such challenges to such utilization of PFC for 
such purposes? 

4. How does this mitigation plan satisfy the requirements of Section 4(f) of the 1 966 
Department of Transportation Act to take all possible steps to mitigate harm? 

5. How do Section 4(f) remedies for public lands differ from remedies for private/residential 
property owners who are affected by federal transportation projects? 


Thank you for your prompt response. 



httpi/Awww.house.pov/rftsources/ 
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800 IndapanOtnca Am.. S.W. 
Wuhinglon. O.C. 20S91 


March 4, 1999 


Con^cssman George Miller 
Senior Democratic Member 
Committee on Resources 
522 O'Neill Building (House Aimex 1) 

U.S. House of Representatives 
Washington. D.C. 20515 

Dear Congressnum Miller 

Thank you for allowing the FAA to submit written answers to additional questions from 
the February 3, 1999 hearing on the impact of the expansion of the Mirmeapolis-St. Paul 
International Airport on the Miimesota Valley National Wildlife Refoge. Our answers 
are enclosed. 

If you have any questions, please contact Victoria Wei of my staff at (202) 267-321 7. 
Thank you. 

A duplicate copy of this correspondence has also been sent to Congressman Bruce Vento. 
Sincerely, 

Mary U. Walsh 

Assistant Chief Counsel for Legislation 


Enel. 
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POST-HEARING QUESTIONS FROM THE 
FEBRUARY 3, 1999 HEARING BEFORE THE 
HOUSE COMMITTEE ON RESOURCES 
ON THE IMPACT OF THE EXPANSION OF THE 
MINNEAPOUS-ST. PAUL INTERNATIONAL AIRPORT ON THE 
MINNESOTA VALLEY NATIONAL WILDLIFE REFUGE 

I. Is the Federal Aviation Administration (FAA) responsible for providing the 
funds to compensate the Fish and Wildiife Service for impacts to the Minnesota 
Valley National Wildlife Refuge caused by expansion of the airport? If not, who 
is? 

The FAA is not responsible for providing the funds. There will be no Federal funds 
used for the compensation because, unless specifically permitted by law, the funds of 
one Federal agency (i.e., FAA’s Airport Improvement l^ogram funds) may not be 
used to augment amounts appropriated by Congress for another Federal agency (in 
this case, U.S. Fish and Wildlife Service). The Metropolitan Airports Commission, 
which is the airport proprietor, is responsible for funding the compensation. 


2. Does the use of Passenger Facility Charges (PFC) by the Metropolitan Airports 
Commission (MAC) to compensate the Minnesota Valley National Wildlife 
Refuge make this an unconstitutional agreement? 

No. Funds derived from Passenger Facility Charges (PFC) are not Federal funds. 

The PFC program is a Federally-regulated, but locally-imposed and collected 
passenger fee program. Air carriers collect and remit the fees directly to an eligible 
public agency authorized by the FAA in accordance with statutory (49 U.S.C. § 

4(11 17) and regulatory (14 C.F.R. Part 1 58) requirements to impose a PFC at a 
commercial service airport. The Federal government neither collects nor thstributes 
these funds. PFC funds are not appropriated by Congress and are not included in the 
budget of the United States. PFC funds ate not an unconstitutional tax, and the use of 
, PFC funds to compensate the Refuge does not render this an unconstitutional 
agreement. 


3. Have there been Constitutional or other such challenges to such utilization of 
PFC for such purposes? 

No, there have been no Constitutional or other such challenges to such utilization of 
PFC funds for such purposes. In fact, there is precedent for an.airport proprietor’s use 
of PFC funds to compensate a Federal agency for losses incurred due to airport 
development. In 1995, the Phoenix airport proprietor was authorized to use PFCs to 
buy out the lease of the Air National Guard in order to build a new runway. 
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4. How does this mitigation plan satisfy the requirements of Section 4(f) of the 1966 
Department of Transportation Act to take all possible steps to mitigate harm? 

In this case, it is not possible to mitigate harm on site to the portion of the Minnesota 
Valley National Wildlife Refuge nearest the airport that will receive noise increases 
from the new runway. Alternative flight procedures to reduce noise impacts over the 
Refuge were examined and rejected as not feasible and prudent. Soundproofing 
structures obviously will not mitigate noise on the outdoor educational and 
recreational components of the Refuge. The only solution is to replace Refuge land 
and facilities at another location. The compensation to provide replacement land of 
habitat quality equal to that impacted by the airport project and to provide for the 
construction of ponds, hiking trails, and other improvements to replace comparable 
Refuge components means there will be no net loss to the Mirmesota Valley National 
Wildlife Refuge as a whole. 


5. How do Section 4(f) remedies for public lands difler from remedies for 

private/residential property owners aflected by federal transportation projects? 

The substantive mitigation standard in Section 4(f), i.e., that the transportation project 
include all possible planning to minimize harm, is simitar to a standard in legislation 
governing FAA’s Airport Improvement Program. In order to approve Airport 
Improvement Program funding of a new airport, a new runway, or a major runway 
extension that has significant adverse environmental impacts, FAA must determine 
that all reasonable steps have been taken to minimize adverse effects. 

The remedies are similar. Homes may be acquired and people relocated because of 
airport expansion. Avigation easements may be acquired addressing the height of 
structures, noise, and right of flight over either private or public property. 
Compensation offered to private/residential property owners, as well as to public 
entities, for land acquired in fee or easement must be based on appraisals of fair 
, market value. The soundproofing of structures is a mitigation option available for 
private/residential property, but is usually not practical for parks where the outdoor 
environment is primary. 

As a practical matter, airport expansion affects many mote private/residential 
properties than it does parks simply because of the respective locations of such 
properties adjacent to airports. Accordingly, airport proprietors spend many mote 
dollars on remedies for private/residential property than they do for paries. For 
example, between 1992 and 1996, the Metropolitan Aiqxrrts Commission (MAC) 
spent $76.6 million on residential sound insulation around the Minneapolis Airport 
In 1996, the Minnesota State Legislature directed MAC to spend $185 million on 
conununity noise mitigation and property acquisition between 1996 and 2002. In ail. 
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MAC will have spent over $250 million in privale/residential remedies as compared 
to approximately $20 million for the compensation package for the Refuge. 



